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January 5, 2026 

 
Submitted via: www.regulations.gov 
 
Stacey Jensen 
Oceans, Wetlands, and Communities Division 
Office of Water (4504-T) 
Environmental Protection Agency 
1200 Pennsylvania Avenue NW 
Washington, DC 20460 
 

Milton Boyd 
Office of Assistant Secretary of the Army for 
Civil Works 
Department of the Army 
108 Army Pentagon 
Washington, DC 20310-0104 

 
Re: Docket No. EPA-HQ-OW-2025-0322 
 
Dear Ms. Jensen and Mr. Boyd: 
 
Thank you to the Environmental Protection Agency (EPA) and US Army Corps of Engineers 
(USACE) (collectively “the agencies”) for their continued efforts to craft a durable and clear 
definition of Water of the United States (WOTUS) in line with recent Supreme Court decisions. 
The National Association of Conservation Districts (NACD) appreciates the opportunity to 
provide feedback on this proposed rule and thanks the agencies for their consideration of 
regional differences and the need for clarity and consistency in jurisdictional determinations.   
 
The National Association of Conservation Districts represents the nation’s nearly 3,000 locally 
led soil and water conservation districts, working with millions of landowners and operators to 
help them manage and protect land and water resources on private and public lands. For more 
than 80 years, conservation districts have been leaders in locally led efforts to assist in delivering 
a clean and sustainable water supply for the nation. By engaging private landowners, 
conservation districts provide proactive assistance in putting voluntary conservation practices on 
the ground to ensure working lands remain working for generations. Conservation practices 
improve water quality and help minimize the impacts of major weather events, for example, 
various soil health practices increase infiltration, improve nutrient uptake, reduce runoff, enhance 
water quality on a watershed scale, and conserve water through improved irrigation and 
enhanced recharge practices. With earned trust and a proven ability to form partnerships at the 
local level, conservation districts are well positioned to play a key role in addressing water 
quality challenges in local communities. NACD acknowledges the successes and limitations of 
the Clean Water Act (CWA) over its 50-year existence and recognizes the necessity of a strong, 
clear, and durable definition of jurisdictional waters. NACD requests that EPA strongly consider 
local input and coordination when directing the US Army Corps of Engineers (USACE) in 
jurisdictional determinations as well as developing clear standards and guidelines to provide 
notice and clarity to impacted lands and communities. 
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Importance of Utilizing Local Expertise:  
Trusted local units of government like conservation districts are invaluable when it comes to 
knowledge of the surrounding lands, waters, and communities. Any definitions proposed by the 
agencies should come about only after careful consideration of the effects it would have on local 
communities and we appreciate the inclusion of listening sessions to receive feedback from 
stakeholders and request consideration of more opportunities for input as this definition is 
refined.  
 
NACD encourages the use of local input to develop clearly defined and reliable criteria 
and standards regarding the impact of tributaries and wetlands on traditional 
navigable waters. When it comes to the application of continuous surface connections and 
any new definitions the agencies rely on, their inclusion should enhance clarity and 
predictability while also acknowledging the purpose of the Clean Water Act “to restore and 
maintain the chemical, physical and biological integrity of the Nation's waters”1 and the 
EPA’s own Office of Water which is to “ensure drinking water is safe, and restore and 
maintain oceans, watersheds, and their aquatic ecosystems to protect human health, support 
economic and recreational activities, and provide healthy habitat for fish, plants, and 
wildlife.”2 Conservation districts are equally committed to this purpose and look forward to 
working closely with the agencies to support their endeavors.  
 
Wetland Determinations: 
This proposed rule was published to revise the regulatory definition of WOTUS under the Clean 
Water Act (CWA), in response to the 2023 Supreme Court decision in Sackett v. EPA. The stated 
goal is to provide “clarity and consistency” - defining more precisely the waters over which 
federal jurisdiction applies, and thus when CWA protections and permitting requirements apply.  
 
Under the proposed definition, protected waters would include traditionally navigable waters 
(like large rivers, lakes, territorial seas), most impoundments of those waters, and "relatively 
permanent"3 tributaries - streams, rivers, or other flowing waters that persist either year-round or 
at least seasonally but exclude interstate waters. The definition also narrowly covers wetlands, 
but only those that have a “continuous surface connection” to a jurisdictional water - meaning 
the wetland must directly abut and/or share visible surface water with a jurisdictional waterbody 
which conflicts with the definition of wetland which includes those areas “inundated or 
saturated, by surface or groundwater (emphasis added)”.4  

 
1 33 U.S.C. 1251 
2 https://www.epa.gov/aboutepa/about-office-water 
3 “relatively permanent” is defined in the proposed rule as “standing or continuously flowing bodies of surface water 
that are standing or continuously flowing year-round or at least during the wet season.” – Wet Season is a term of art 
defined by USACE data  
4 “Those areas which are inundated or saturated by surface or groundwater at a frequency and duration sufficient to 
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The shift in scope carries significant implications for wetlands, source waters, and groundwater. 
Wetlands that by definition rely on groundwater or intermittent hydrology - which may not show 
a continuous surface connection for the duration of a “wet season” - risk losing federal 
protections. This also begs the broader question of where the delineation of the wetland begins 
and ends and would again require consistent observation for the duration of the wet season. The 
narrow scope of the definition for adjacent wetlands will reduce regulatory oversight for 
activities like dredge and fill, or development in those areas, potentially leading to wetland 
degradation or destruction. For source waters - water bodies that supply drinking water or serve 
as habitat or recharge zones - excluding certain tributaries and wetlands would remove protective 
buffers and increase vulnerability to pollution, runoff, or alteration. And because the rule focuses 
on surface-connected waters only, subsurface groundwater pathways - which often flow through 
soils or underground channels linked to wetlands - would remain largely outside the coverage of 
the CWA.  
 
The ruling in Sackett defined the limits of “connection” regarding wetlands but NACD is 
concerned that the proposed rule may implement the decision too narrowly and removes 
oversight for wetlands that fall within the Clean Water Act’s statutory definition (see footnote 4) 
and play an important role in supporting working lands and downstream water resources and 
communities. NACD recognizes the need for a clear, consistent and durable rule and understands 
the complexity of developing one that balances the need for federal protections with the need for 
landowner clarity and security.  
 
As we have seen over the past 12 years, there are myriad ways to include and exclude certain 
waters from the definition of WOTUS. The Navigable Waters Protection Rule developed a 
distance threshold for wetlands and explicit exclusions that offered clearer guidance even if there 
was disagreement on where the lines were drawn. Similarly, many agencies, both at the state and 
federal level, have their own determining criteria and delineation maps for various wetland 
features. For clarity, NACD suggests a compilation of wetland delineation data from all federal 
and state agencies who work in and around making wetland determinations, i.e. USGS, FWS, 
NRCS, etc., to develop maps and guidance to be updated every 5 or 10 years and made available 
to the public to ensure all determinations/delineation are based on the same criteria and 
additionally provide adequate notice to landowners and users. This is another area where 
conservation districts could be extremely helpful to the agencies.  
 
Wetlands are among the most effective landscape features for preventing soil loss and water 
pollution. Even small, geographically isolated, or seasonally saturated wetlands serve as 

 
support, and that under normal circumstances do support, a prevalence of vegetation typically adapted for life in 
saturated soil conditions. Wetlands generally include swamps, bogs, marshes, and similar areas.” 33 USC 1251 
§328.3(c)(1) 
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sediment traps that capture eroding soil before it enters streams and reservoirs. Strong wetland 
protections are fundamental to fulfilling the core mission of soil and water conservation districts: 
conserving soil, safeguarding water quality, and supporting resilient local ecosystems and 
economies. Local communities routinely witness and enhance how wetlands function as natural 
infrastructure - stabilizing soils, filtering pollutants, slowing overland flow, and storing water. 
When federal definitions narrow the scope of protected wetlands, especially those lacking 
continuous surface connections, districts face increased pressure on local resources and 
diminished capacity to manage soil erosion, nutrient loading, and flood risk at the watershed 
scale. This places a greater burden on local communities and landowners, who often must 
implement additional conservation practices - often at public expense - to compensate for the lost 
natural function.  
 
Further, wetlands play an irreplaceable role in protecting source waters and maintaining 
drinking-water security. Many wetlands that could be excluded under a narrow regulatory 
definition, such as those fed primarily by groundwater or connected to streams only during 
seasonal flows, nonetheless filter nutrients, pathogens, and agricultural runoff before they reach 
aquifers and surface-water intakes. Without federal safeguards, local communities may face 
increased nitrate levels, algal blooms, and contamination threats, which are far more costly to 
mitigate after they occur than to prevent through conservation-based practices. Maintaining 
wetland coverage is one of the most cost-effective strategies for protecting rural drinking-water 
systems and reducing water-treatment burdens for communities. 
 
Finally, from a landscape hydrology standpoint, wetlands and groundwater are extremely 
interdependent. Even wetlands lacking continuous surface connections often regulate 
groundwater recharge and discharge patterns - mitigating floods, sustaining baseflow during 
droughts, and supporting soil moisture regimes essential for agriculture. A regulatory approach 
that ignores these subsurface linkages fails to reflect the realities of watershed behavior that 
communities observe daily. Because conservation districts operate at the local level, they 
understand that losing wetlands upstream inevitably translates into greater flooding, reduced 
aquifer recharge, and more extreme water-level variability downstream. Strong wetland 
protections are therefore not only ecological safeguards but also essential tools for local 
resilience, agricultural viability, and long-term soil and water conservation. 
 
Ultimately, the proposed WOTUS definition represents a narrower, more constrained approach 
to what constitutes federally regulated waters under the Clean Water Act. However, 
implementation of the rule as written would abruptly shift responsibility for water and wetland 
protection to states and local governments, many of which lack the resources, staffing, and cross-
boundary coordination needed for effective implementation and enforcement. This could result 
in inconsistent enforcement or compliance risks, undermining the goal of providing more 
certainty and predictability for producers and landowners.  
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At the same time, it leaves gaps in protection for hydrologically important but less visibly 
connected water bodies, especially groundwater-fed wetlands, seasonal streams, and other non-
traditional water features that support ecosystems, recharge aquifers, or feed source-water 
supplies. Due to the nature of wetlands and their benefit to local water systems, a nationally 
recognized delineation map that provides sufficient buffers and associated guidance would 
provide a framework for determination and notice to landowners before permitting questions 
arise, saving the agency’s enforcement and jurisdictional determination costs.  
 
Regional Considerations:  
NACD recognizes the importance of a durable definition of WOTUS that provides 
landowners with the ability to better identify potential WOTUS friction points and 
appreciates the agencies’ efforts to consider regional differences by providing a “wet season” 
determination for relatively permanent waters. Acknowledging that relatively permanent 
waters look different in Arizona than they do in Connecticut, NACD applauds the addition of 
an identifiable but variable timeframe for jurisdictional determinations. However, the 
inclusion of a wet season determination and the definition of relatively permanent would 
require consistent observation for the duration of the season to properly determine the flow of 
the feature in question. This is yet another area conservation districts could be essential to 
assisting with jurisdictional determinations, either through monitoring programs, initial 
determinations, technical assistance or more. These local units of government are uniquely 
situated both within their communities but also with relation to the land and waters within the 
districts to make appropriate recommendations.   
 
Conclusion:  
NACD appreciates the monumental efforts put forth by the agencies to develop a durable and 
clear definition of Waters of the United States and acknowledges there is no perfect rule. We 
encourage the agencies to look at available data from a variety of sources like other federal and 
state agencies to clearly identify jurisdictional waters and wetlands and compile a publicly 
available resource to ensure all parties are starting with the same information. NACD thanks the 
agencies for the opportunity to comment and would happily meet to discuss ways in which 
conservation districts can assist with consistent and clear determinations in their local 
communities. 
 
Sincerely, 
 

 
 
Gary Blair, 
President, National Association of Conservation Districts




