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Re: Docket No. FWS-HQ-ES-2025-0048
Dear Mr. Tirpak:

On November 21, 2025, the U.S. Fish and Wildlife Service (FWS) issued a proposed rule
(Proposed Rule) revising regulations in section 4(b)(2) of the Endangered Species Act (ESA).
The National Association of Conservation Districts (NACD) respectfully submits the following
comments on this Proposed Rule.

NACD represents America’s nearly 3,000 conservation districts, their respective state and
territory associations, and the over 17,000 individuals who serve on their governing boards.
Conservation districts are local units of government established under state law to carry out
natural resource management programs at the local level and work with landowners and
operators in every part of the country to help them manage and conserve land and water
resources on private and public lands. Conservation districts provide technical, financial, and
other assistance to help landowners and operators voluntarily apply conservation to the
landscape, and work hand-in-hand with all levels of government to ensure that programs,
regulations, and initiatives are tailored to address unique local resource needs.

NACD encourages local coordination and consultation on any decisions that will impact local
production, access, and/or economy including economic analyses, recovery plans, critical habitat
designations, and listing decisions. In line with the need for coordination, NACD also
encourages FWS to provide plans that have clearly defined goals and objectives, as well as
alternate recovery options. Conservation districts are a uniquely positioned partner to address
wildlife and habitat concerns but it is necessary that they are a part of the conversation from the
start.

From this perspective, NACD generally supports FWS’ Proposed Rule, with some clarifications
- specific technical changes outlined by the comment letters submitted by the National
Endangered Species Act Reform Coalition (NESARC), of which NACD is an active member -
incorporated by reference and attached below. The Proposed Rule restores important elements of
the 2019 regulations and removes 2024 revisions that created additional uncertainty for
landowners and local conservation partners. These changes and recommendations would move
ESA implementation back toward a predictable, collaborative framework that supports locally
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led, voluntary conservation.

NACD and FWS have enjoyed a long-standing partnership focused on the continued prevention
of natural resource, wildlife, and habitat degradation while ensuring working lands remain
working for generations to come. NACD appreciates the opportunity to provide this background
including the technical considerations incorporated in the NESARC comments. Consistent with
NACD’s mission, we encourage FWS to finalize regulations that respect local coordination and
knowledge, provide regulatory clarity, and support voluntary, incentive-based conservation as a
cornerstone of effective ESA implementation.

Sincerely,

e-é(m/ﬁ ko

Gary Blair,
President,
National Association of Conservation Districts
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Public Comments Processing
Attn: FWS-HQ-ES-2025-0048
U.S. Fish and Wildlife Service
MS: PRB/3W

5275 Leesburg Pike

Falls Church, VA 22041-3803

Submitted via Federal eRulemaking Portal: Docket No. FWS-HQ-ES-2025-0048

Re: NESARC Comments on Proposed Revisions to Regulations for Designating Critical
Habitat

Dear Mr. Tirpak:

On November 21, 2025, the U.S. Fish and Wildlife Service (“FWS”) issued a proposed
rule to revise the regulations regarding the process for excluding areas of critical habitat under
Section 4(b)(2) of the Endangered Species Act (“ESA”).! Pursuant to the Federal Register notice,
the National Endangered Species Act Reform Coalition (“NESARC”) respectfully provides its
comments and recommendations on the Proposed Rule. We note that NESARC submitted similar
comments on the proposed rule issued in 2020.2

NESARC is the country’s oldest broad-based, national coalition dedicated solely to
achieving improvements to the ESA and its implementation. As detailed in the membership list
attached to these comments, NESARC includes agricultural interests, cities and counties,
conservationists, electric utilities, energy producers, farmers, forest product companies, home
builders, oil and gas companies, ranchers, realtors, water and irrigation districts, and other
businesses and individuals throughout the United States. NESARC and its members are
committed to promoting effective and balanced legislative and administrative improvements to the
ESA that support the protection of fish, wildlife, and plant populations as well as responsible land,
water, and resource management.

! Endangered and Threatened Wildlife and Plants; Regulations for Designating Critical Habitat, 90 Fed.
Reg. 52592 (Nov. 21, 2025) (“Proposed Rule”).

? See Endangered and Threatened Wildlife and Plants; Regulations for Designating Critical Habitat, 85 Fed.
Reg. 55398 (Sep. 8, 2020) (“2020 proposed rule”). FWS made minimal changes to these proposed
regulations when it adopted the corresponding final rule. Endangered and Threatened Wildlife and Plants;
Regulations for Designating Critical Habitat, 85 Fed. Reg. 82376 (Dec. 18, 2020) (“2020 final rule”).
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I. Summary of Comments

A majority of NESARC members have activities affected by critical habitat designations.
Recognizing the significant economic and other impacts that can be imposed on landowners and
project proponents by the designation of critical habitat, Congress included ESA Section 4(b)(2)
to provide a mechanism to exclude particular areas from critical habitat, after consideration of the
economic and other impacts of the designation, when the benefits of exclusion outweigh the
benefits of inclusion, and exclusion of that area would not result in extinction of the species. In
practice, the evaluation of critical habitat exclusions has been complicated due to a lack of
transparency and consistent standards describing how FWS and the National Marine Fisheries
Service (“NMFS” and, collectively, the “Services”)® would assign weight to particular impacts,
weigh the respective benefits of inclusion versus exclusion, and ultimately exercise their discretion
regarding the exclusion of a particular area.

NESARC appreciates FWS’s efforts in the Proposed Rule to provide additional clarity to
the critical habitat exclusion process.* In particular, NESARC generally supports FWS’s revisions
and recommends additional language to better align with the new framework for statutory
interpretation required by Loper Bright Enterprises v. Raimondo.> These revisions help to clarify
the scope of economic and other impacts that will be considered while ensuring that, when
economic impacts are considered, the benefits of a regulation must outweigh its costs. The
revisions also assign weight to impacts and benefits based on the expertise of the exclusion
proponent and the recognition that nonbiological impacts are outside of FWS’s expertise; and to
always exclude an area when the benefits of exclusion outweigh the benefits of inclusion, unless
extinction of the species would result. In the comments below, in addition to our support of the
Proposed Rule, we reiterate some of the points we raised in response to the 2020 proposed rule to
provide constructive suggestions for improvements to the currently proposed regulations.

IL. NESARC Comments on Proposed Exclusion Regulations

A. FWS Should Reconsider the Use of an Incremental Effects Approach to Allow
Analysis of All Impacts Associated with the Designation of Critical Habitat.

Pursuant to its current regulations, when undertaking a critical habitat exclusion analysis,
“[t]he Secretary . . . will compare the impacts with and without the designation.”® In the Proposed
Rule, FWS reiterates that it will only analyze the economic and other impacts that are “probably

3 NESARC suggests that FWS coordinate with NMFS to assist in the development of corresponding
regulations implementing ESA Section 4(b)(2) for species under NMFS’s jurisdiction.

* FWS should also use the Proposed Rule to incentivize greater use of habitat conservation plans (“HCPs”),
conservation benefit agreements (“CBAs”), safe harbor agreements (“SHAs”), candidate conservation
agreements with assurances (“CCAAs”) (collectively, “Section 10 Plan or Agreement”), and other
conservation agreements and programs.

5603 U.S. 369 (2024).
650 C.F.R. § 424.19(b) (2025).
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incremental economic impacts of the designation of critical habitat.”” NESARC strongly opposes
the use of the “incremental” or “baseline” approach because it prevents consideration of the full
costs a of critical habitat designation. As NESARC has suggested previously, FWS should adopt
a “co-extensive” approach and consider all the economic and other relevant impacts affecting
landowners in areas proposed for designation as critical habitat.

Previously, in 2013, the Services promulgated a final rule adopting an “incremental
analysis” approach for the consideration of economic and other impacts, which only considers
those impacts attributable to the designation of critical habitat itself and involves a comparison of
“impacts with and without the designation.”® In adopting this language, the Services explicitly
departed from a prior holding of the Tenth Circuit in New Mexico Cattlegrowers Association.
The Tenth Circuit held that use of an incremental analysis approach rendered implementation of
the economic impact analysis meaningless and directed that the Services analyze all impacts of a
critical habitat designation whether or not such impacts may be attributable, co-extensively, to
other causes.’ To rationalize their departure from this holding, the Services explained that the
2004 Ninth Circuit’s invalidation of the prior definition of “destruction or adverse modification”
of critical habitat in Gifford Pinchot Task Force required the abandonment of the approach taken
by the Tenth Circuit.!® Specifically, the Services stated that, following Gifford Pinchot, they
were applying “destruction or adverse modification” in a way that allowed the Services to define
the incremental effects of a critical habitat designation.!'! The Services then determined that they
could analyze the impacts of a critical habitat designation in the narrower context of assessing
the incremental impacts and benefits of a proposed designation.

Since then, in Loper Bright, the U.S. Supreme Court made clear that, in exercising the
independent judgment required by the Administrative Procedure Act (“APA”), courts must ensure
that: (1) there has been a lawful delegation of authority from Congress to the agency; (2) the
agency acted within statutory limits; and (3) the agency engaged in “reasoned decisionmaking”
within those boundaries.'> When fulfilling Loper Bright’s requirement to act within the “best
reading” of its regulatory authority, as well as to engage in “reasoned decisionmaking” to avoid

" Proposed Rule at 52596.

8 FWS and NMFS, Revisions to the Regulations for Impact Analyses of Critical Habitat, 78 Fed. Reg.
53,058 (Aug. 28, 2013).

® New Mexico Cattlegrowers Ass’n v. FWS, 248 F.3d 1277, 1285 (10th Cir. 2001); but see N. New Mexico
Stockman's Ass'n v. United States Fish & Wildlife Serv., 30 F.4th 1210, 1227 (10th Cir. 2022) (applying
Skidmore deference to conclude that the baseline approach complies with Section 4(b)(2) of the ESA)

1078 Fed. Reg. at 53,062-63 (citing Gifford Pinchot Task Force v. USFWS, 378 F.3d 1059 (9th Cir.
2004))

"d.
12 Loper Bright, 603 U.S. at 395-96.
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arbitrariness, FWS must consider all relevant factors, which includes the consideration of the
imposition of all regulatory costs.!?

ESA Section 4(b)(2) does not expressly limit the critical habitat economic impacts analysis
to identifying incremental impacts associated with a designation. Rather, Section 4(b)(2) directs
that the Secretary consider “the economic impact, . . . and any other relevant impact, of specifying
a particular area as critical habitat” and must consider the benefits of exclusion versus inclusion of
a particular area in the critical habitat designation.'* In effect, the Services’ incremental approach
results in attributing essentially all of the regulatory burdens and economic costs arising under the
ESA to the listing decision, and then incorrectly utilizing an incremental economic analysis that
identifies only those marginal costs that the Secretary “solely” attributes to a later designation of
critical habitat. From a practical perspective, for example, this approach erroneously results in
determinations that occupied areas of critical habitat have little or no incremental impacts beyond
those attributed to the species listing. This is contrary to the “best reading of the statute.” !>

The ESA requires consideration of the economic and other impacts of designating a
particular area as critical habitat.!® This directive is not limited by any qualifying language
requiring that the impacts to be considered are solely derived from the critical habitat designation
itself (as reflected by the incremental analysis approach). Recently, a district court in the Eleventh
Circuit, in which there is no binding authority on this issue, reviewed the competing approaches
established by the Ninth and Tenth Circuits,!” and adopted the reasoning set forth by the Tenth
Circuit in New Mexico Cattle Growers.'® The district court explained that:

[t]he baseline methodology, by its very design, will always seek to attribute as many
costs as possible to the pre-existing listing, thereby minimizing the “incremental”
costs of the critical habitat designation. This creates an analytical framework that
is inherently biased against a full and fair consideration of economic impacts.
Whether the overlap between the jeopardy and adverse modification standards is
99% (as it was under the old regulation) or some lesser amount, the baseline
approach still systematically undercounts the true economic burden of the
designation and prevents the Service from conducting the robust cost-benefit
analysis that Section 4(b)(2) requires. The Tenth Circuit’s approach, in contrast,
ensures that all economic consequences flowing from the designation are

13 See Paul R. Noe, “Loper Bright and the Ascendancy of the Cost-Benefit State.” 14 Regul. Rev. In
Depth 1 (Jan. 2025), https://www.theregreview.org/wp-content/uploads/2025/01/Noe-TRRID-v14il-

2025.pdf
416 U.S.C. § 1533(b)(2) (2024).

15 Loper Bright, 603 U.S. at 400.
16 U.S.C. § 1533(b)(2).

17 Compare Gifford Pinchot Task Force v. FWS, 378 F.3d 1059 (9th Cir. 2004) with N.M. Cattle Growers
Ass'nv. FWS, 248 F.3d 1277 (10th Cir. 2001).

8 Skipper v. FWS, 796 F. Supp. 3d 996, 1009 (S.D. Ala. 2025).

4


https://www.theregreview.org/wp-content/uploads/2025/01/Noe-TRRID-v14i1-2025.pdf?utm_source=chatgpt.com
https://www.theregreview.org/wp-content/uploads/2025/01/Noe-TRRID-v14i1-2025.pdf?utm_source=chatgpt.com

National Endangered Species Act Reform Coalition
Comments on FWS Regulations for Designating Critical Habitat
December 22, 2025

considered, which is the only way to give effect to Congress’s clear directive to
“tak[e] into consideration the economic impact” before making a final decision.

Thus, consistent with the ESA and congressional intent,?® FWS should revise its regulations to
adopt the co-extensive approach to ensure that the economic and other impacts of a critical habitat
designation are fully taken into account.

B. FWS Does Not Have Discretion to Determine Whether to Conduct an
Exclusion Analysis.

In the Proposed Rule, FWS states that “the Secretary has discretion whether to undertake
an exclusion analysis under section 4(b)(2) of the Act.”>! FWS notes that it will always conduct
an exclusion analysis if “credible information™ is presented supporting exclusion of a particular
area. Alternatively, FWS will conduct an exclusion analysis if it decides to exercise its discretion
to do so. In the event that FWS does not conduct an exclusion analysis, FWS would provide an
explanation of that decision in the final critical habitat determination.?

NESARC respectfully disagrees with FWS’s interpretation of the scope of its discretion as
to whether it may conduct an exclusion analysis. Pursuant to ESA Section 4(b)(2), FWS’s
discretion is limited, and only applies to whether the Secretary “may exclude” a particular area.
This discretion is only operative after the consideration of the economic and other relevant impacts
of inclusion and the balancing analysis to determine whether the benefits of exclusion outweigh
the benefits of inclusion. Contrary to FWS’s interpretation that the two sentences of Section
4(b)(2) are distinct requirements, the U.S. Supreme Court determined that this subsection provides
a “unified process for weighing the impact of designating an area as critical habitat.”?* The Court
found that “Section 4(b)(2) requires the Secretary to consider economic impact and relative
benefits before deciding whether to exclude an area from critical habitat or to proceed with
designation.”?* The required consideration of “relative benefits” refers to the balancing test that
must be conducted before FWS makes the “ultimate decision” to designate or exclude a particular
area.

FWS should revise its proposed regulations and corresponding preamble language to
reflect this more limited scope of its discretion. Specifically, FWS should state that, after the
mandatory consideration of economic and other impacts, it will always conduct an exclusion

¥ 1d. (citing 16 U.S.C. § 1533(b)(2)) (emphasis added).

2 H.R. Rep. No. 97-567 at 12 (1982) (the analysis of economic and other impacts under ESA Section
4(b)(2) is intended to provide a “counter-point to the listing of species without due consideration for the
effects on land use and other development interests.”).

2! Proposed Rule at 52595 (proposed 50 C.F.R. § 17.90(c)(1)).
21d.

2 Weyerhaeuser Co. v. FWS, 586 U.S. 9, 24 (2018).

 Id. at 25 (emphasis added).
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analysis to determine if the benefits of excluding a particular area outweigh the benefits of
including that area. This interpretation is consistent with statutory structure, the relevant
legislative history, and recent case law.

C. Alternatively, FWS Should Clarify What Constitutes “Credible Information”
for Purposes of Determining Whether to Conduct an Exclusion Analysis.

Pursuant to the Proposed Rule, FWS will conduct an exclusion analysis when the
proponent of excluding a particular area has “presented credible information regarding the
existence of a meaningful economic or other relevant impact supporting a benefit of exclusion for
that particular area.”® In the preamble, FWS explains that “credible information” refers to
“information that constitutes a reasonably reliable indication” of the existence of meaningful
impacts.?® FWS states that the provision of credible information will be determined based on two
factors: (1) “whether the proponent has provided factual information in support of the claimed
impacts”; and (2) “whether the claimed impacts may be meaningful for purposes of an exclusion
analysis.”?’ Finally, the information provided can address either the benefits of exclusion or the
benefits of inclusion, and FWS does not expect proponents to conduct a comparison of the impacts
relative to the conservation value of the specific area.?®

FWS should clarify what constitutes “credible information” in order to provide a definitive
and transparent framework for triggering an exclusion analysis (assuming that the determination
is discretionary). As proposed, it appears that FWS will determine credible information based on
three criteria—the information must: (1) be factual; (2) be reasonably reliable; and (3) establish a
meaningful impact. Notably, all three criteria are capable of differing interpretations that will
depend, in part, on the conditions present in a particular area and the nature and timing of activities
occurring or planned therein. For example, a project proponent may be readily capable of
providing reliable, factual information associated with economic impacts of proceeding with a
development project that necessitates certain federal authorizations or permits. In contrast, a
landowner may be contemplating a future project that has not yet reached the planning or
permitting stage. For both, the magnitude of impacts may be the same, but the type of information
available to support a request for exclusion may differ. FWS should ensure that the “credible
information” criteria are not applied in a manner that bars consideration of impacts associated with
certain activities or based on the nature, timing, land ownership, or opportunity cost associated
with that activity.

23 Proposed Rule at 52599 (emphasis added). As noted above, FWS does not have discretion to ignore its
obligation to conduct an exclusion analysis even if there is no third-party “proponent” submitting
information in support of an exclusion. FWS should make clear that such submittals are not necessary to
trigger the exclusion analysis.

2 1d.
2 1d.
B1d.
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FWS also should provide additional explanation regarding what constitutes a “meaningful”
economic or other relevant impact. Because a comparison to the conservation value of a particular
area is not required at this stage, it appears that “meaningful” does not impose a certain threshold
for impact magnitude. Accordingly, even minimal economic or other impacts associated with a
designation should be considered as “meaningful” because they could outweigh the benefit of
designating a particular area that provides negligible conservation value to the species. If FWS
retains the “credible information” requirement, it must provide additional clarification on what
should be submitted and how it will be evaluated for purposes of initiating an exclusion analysis.
This clarification should include provisions for the treatment of confidential business information,
as well as the treatment of any sensitive, confidential, or classified national security information.

D. FWS Should Clarify the Process for Identifying Areas for Exclusion from
Critical Habitat.

FWS proposes to revise its regulations to state that “[t]he identification of areas in the
proposed rule that the Secretary has reason to consider for exclusion is neither binding nor
exhaustive.”” FWS explains that the regulation is intended to make clear that, at any time during
the designation process, the Secretary may consider additional exclusions, including the exclusion
of areas that were not identified in the Proposed Rule.’® NESARC agrees with the proposed
revision. FWS should retain flexibility to consider additional areas for exclusion, along with
supporting information, that may be submitted by commenters on a particular proposed rule.

FWS also should identify the procedures by which the proponent of a critical habitat
exclusion can submit a particular area for consideration in each proposed designation rule. While
areas proposed for exclusion would not be binding nor exhaustive, there should be a process by
which FWS would solicit requests for critical habitat exclusions (e.g., an advanced notice of
proposed rulemaking) so that those areas can be identified, analyzed, and evaluated in the proposed
rule and accompanying draft economic analysis.>! Alternatively, if additional requests for
exclusions are submitted in response to a proposed rule, FWS should commit to updating the
economic analysis and reopening the comment period to ensure that these areas are properly
considered.

2 Id. at 52599 (proposed 50 C.F.R. § 17.90(a)).
0 1d. at 52594.
3! The draft economic analysis is required to be made available at the time of publication of a proposed rule

to designate critical habitat. 50 C.F.R. § 424.19(a); see also proposed 50 C.F.R. § 17.90(a).
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E. FWS Should Clarify the Assignment of Weights Based on Expertise Regarding
the Benefits of Excluding or Including Particular Areas in a Designation of
Critical Habitat.

In the Proposed Rule, FWS states that,

[w]hen analyzing the benefits of including or excluding any particular area based
on impacts identified by experts in, or by sources with firsthand knowledge of, areas
that are outside the scope of the Service’s expertise, the Secretary will assign weight
to those benefits consistent with the expert or firsthand information, unless the
Secretary has knowledge or material evidence that rebuts that information.

FWS states that impacts that are outside the Service’s expertise include “nonbiological impacts”
identified by: (1) federally recognized Indian Tribes; (2) state or local governments; (3) the
Department of Defense, Department of Homeland Security, or any other federal agency
responsible for national security or homeland security; and (4) a permittee, lessee, or contractor
applicant for a permit, lease, or contract on federal lands.?* FWS also states that “[f]or benefits of
inclusion or exclusion based on impacts that fall within the scope of the Service’s expertise, the
Secretary will assign weight to those benefits in light of the Service’s expertise.”**

First, FWS should acknowledge that information regarding the economic and national
security impacts associated with designating a particular area are outside the scope of FWS’s
expertise. This should be a categorical recognition that is separately stated from the “nonbiological
impacts” identified by certain named entities. FWS also should recognize that information
contained in the economic analysis does not necessarily provide a basis for rebutting economic
impacts asserted by the proponent of a critical habitat exclusion. Typically, the economic analysis
of the designation does not incorporate firsthand information and is not at a scale that contemplates
specific impacts in a particular area. Generic analyses of general information should not be utilized
to counterbalance or negate the weight assigned to information provided by landowners,

32 Proposed Rule at 52599 (proposed 50 C.F.R. § 17.90 (d)(1)). Regarding the Secretary’s rebutting
information, FWS explains that this could include “FWS’s expert judgment about the likely effects of
designating critical habitat upon the need to engage in, or outcomes of, consultations under section 7 of the
Act, or other information available to the agency, such as the information in the economic analysis, as
informed by public input.” Id. at 52595.

3 Id. at 52599 (proposed 50 C.F.R. § 17.90(d)(1)). Notwithstanding the reference to “nonbiological
impacts,” FWS states that it recognizes that many sources also have information and expertise regarding
biological impacts, and that FWS would consider that information or expertise in the weighing of benefits
of inclusion or exclusion of particular areas. Id. at 52595.

3 Id. at 52599 (proposed 50 C.F.R. § 17.90(d)(2)). FWS explains that its expertise includes
“implementation and enforcement of the Act; identification of the biological needs of species; identification
of threats to species and their habitats; identification of important or essential components of habitat; species

protection measures; and the process and outcomes of interagency consultations under section 7 of the Act.”
1d. at 52596.
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leaseholders, or project proponents who have the relevant expertise regarding the economic
impacts in a particular area.

Second, FWS should include a category for impacts identified by private and other non-
federal landowners and leaseholders. Notably, FWS accommodates Indian lands, state and local
government lands, and activities on federal lands. Private and other non-federal landowners and
leaseholders also are impacted by critical habitat designations, and FWS should address and
explain how it will assign weight to those impacts identified by these landowners and leaseholders.
At a minimum, consistent with the other categories, FWS should acknowledge that nonbiological
impacts identified by private and other non-federal landowners and leaseholders are outside the
scope of FWS’s expertise.

Finally, FWS should provide additional clarification in the text of the final rule regarding
how it will consider information regarding biological impacts, given that FWS recognizes that it
is not the sole expert in this subject area. For example, many state, local, and Tribal governments
have departments responsible for conducting scientific studies and managing the species, habitat,
and natural resources within their jurisdictions. Likewise, landowners, leaseholders, and project
proponents will also have firsthand information or have undertaken studies or surveys regarding
the ecological attributes in a particular area and the anticipated biological impacts associated with
development, land management, or other activities. These data may be more specific and relevant
to the evaluation of impacts of excluding or including a particular area than information or
expertise retained by FWS. In these circumstances, the weighting must be determined based on
consideration of the best available data, and a preference should be afforded to firsthand or field-
tested data.

F. FWS Should Explain How It Will Weigh Impacts of Exclusion or Inclusion
Compared to the “Conservation Value” of a Particular Area.

FWS states that, when analyzing the benefit of including or excluding any particular area
based on economic or other relevant impacts, the Secretary will weigh the “impacts relative to the
conservation value of that particular area.”* FWS explains that the “nature of the probable
incremental economic impacts, and not necessarily a particular threshold level, should trigger
considerations of exclusions based on probable incremental economic impacts.”*® For economic
impacts, FWS indicates that it may consider excluding a “particular unit” if “an economic analysis
indicates high probable incremental impacts of designating a particular critical habitat unit of lesser
conservation value (relative to other areas potentially included in the designation).”?’

33 Id. at 52599 (proposed 50 C.F.R. § 17.90(d)(2)) (emphasis added). In the preamble, FWS describes the
benefits of inclusion as “primarily the conservation value of designating the area.” Id. at 52596.

3 1d.

37 Id. The inclusion of the word “unit” is unclear and, presumably, FWS intends to refer to a “particular
area” of a critical habitat designation.
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In the Proposed Rule, FWS equates the benefits of inclusion with the “conservation value”
of that particular area. NESARC is concerned that FWS has not provided any additional
explanation or guidance on how ‘“conservation value” will be defined, calculated (either
quantitatively or qualitatively), and applied as part of the exclusion weighing analysis.*® Given
that the benefits of excluding a particular area will be measured in comparison to the “conservation
value” of designating that area as critical habitat, FWS should describe how the benefits of such
inclusion will be determined and applied. As the only suggestion regarding its potential
methodology for determining “conservation value,” FWS indicates that the value of a particular
area may be assessed “relative to other areas potentially included in the designation.”* However,
FWS does not explain the process or parameters by which it will assess the relative and
comparative conservation value of particular areas of critical habitat. FWS should specify that the
conservation value of a particular area will not be based on highly uncertain and unreliable data,
such as willingness-to-pay surveys of random individuals that have no association with the area.*’
Finally, FWS indicated that the benefits of inclusion are “primarily” the conservation value of
designating a particular area,*! which suggests that FWS will consider other benefits of inclusion
as additional factors. If this is the case, FWS should describe the full suite of factors that it will
analyze when determining the benefits of including particular areas as critical habitat.

In addition, FWS does not explain how weights will be determined and assigned to
particular benefits of exclusion or inclusion and how those weights will be comparatively
evaluated for purposes of the exclusion decision. For example, for benefits that fall within FWS’s
expertise, FWS states that “the Secretary will assign the weight given to those benefits in light of
the FWS’s expertise.”** While, in part, this statement clarifies who has the responsibility for
assigning the weights attributable to particular benefits, it does not address the magnitude of the
weight that would be assigned. FWS should provide additional guidance on the factors considered
in the weighing analysis and ensure that all assumptions and analyses regarding the weights
assigned to the various impacts and benefits attributed to a particular area of critical habitat are
fully disclosed and explained during the designation process. In doing so, FWS should recognize
that a designation may impose cumulative restrictions in certain areas if, for example, such areas
are already subject to federal or state use limitations.

3% In proposing to revise the definition of “destruction or adverse modification,” the Services had included
the term “conservation value.” However, in response to comments, the Services agreed that the inclusion
of “anew, undefined term, ‘conservation value,” was unnecessary.” Interagency Cooperation—Endangered
Species Act of 1973, as Amended; Definition of Destruction or Adverse Modification of Critical Habitat,
81 Fed. Reg. 7214, 7218 (Feb. 11, 2016).

3% Proposed Rule at 52596.

0 Similarly, conservation value should not be assessed based on projections or models of critical habitat
under future scenarios.

1.
21d.
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FWS states that the “nature of the probable incremental economic impacts” (and not a
particular threshold level) determines consideration of exclusion of an area due to economic
impacts.** The use of the word “nature” is unclear, and NESARC is concerned that it could be
construed to establish preferential treatment of certain categories of economic-related activities for
purposes of the exclusion analysis. Exclusions should not be dictated by the “nature” of a
particular activity but should be predicated on a comparative balancing of the economic (and other)
impacts of designating a particular area versus the benefit to the species of designating that same
area. The decision to exclude should not depend on establishing a “particular threshold level” of
impacts but should simply consider whether the benefits of exclusion outweigh the benefits of
inclusion.

While NESARC recognizes that FWS has some discretion in determining which benefits
outweigh others and in assigning the weight given to any particular impact,** this discretion must
be exercised in a consistent manner in accordance with established principles to ensure that the
analysis is conducted in an even-handed and logical manner. In some cases, such as when
weighing the economic benefits of exclusion versus the economic costs of inclusion, the variables
considered (i.e., monetary impacts) may lend themselves to a relatively straight-forward
comparison. However, in other circumstances, such as weighing the economic benefits of
exclusion versus the biological benefits of inclusion, the analysis is more complicated due to the
lack of directly comparable values. This difficulty in comparability has resulted in critical habitat
being designated in particular areas that would have significant economic impact but relatively
undefined biological benefits.*’

To address these issues, at a minimum, FWS should make such weighing determinations
on the basis of the best scientific and commercial data available. Furthermore, FWS should
disclose and explain the methodologies used and the data and assumptions relied on when
assigning weights to particular impacts and benefits. Finally, FWS should provide a reasoned
explanation for how it determined the weight attributable to each impact and benefit and for how
it determined that the benefits of excluding or including a particular area from a critical habitat
designation outweighed the other.*®

BId.

# See H. Rep. 95-1625 at 17 (1978) (“The consideration and weight given to any particular impact is
completely within the Secretary’s discretion.”).

* E.g., Markle Interests, L.L.C. v. FWS, 848 F.3d 635, 653 (5th Cir. 2017) (imposition of up to $34 million
in economic costs with “virtually nothing on the other side of the economic ledger.”) (Jones, J., dissenting
from Denial of Rehearing En Banc).

46 Notwithstanding legitimate issues of confidentiality, FWS should disclose all assumptions, data, sources,
calculations and models to ensure that the exclusion analysis is conducted in a transparent and reproducible
manner.
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G. FWS Should Clarify that the Exclusion Analysis Will Evaluate Impacts at a
Scale that Considers “Particular Areas” of the Designation.

The existing regulations provide the Secretary with broad discretion to “consider impacts
at a scale that the Secretary determines to be appropriate.”*’ The scope of this discretion, and the
breadth it provides for the consideration of impacts, is inconsistent with the specific statutory
directive to “tak[e] into consideration the economic impact, the impact on national security, and
any other relevant impact, of specifying any particular area as critical habitat.”*® In a number of
locations in the Proposed Rule, including both the preamble and the proposed regulatory revisions,
FWS correctly notes that the appropriate scale of the analysis of impacts of exclusion or inclusion
is of a “particular area” of a proposed designation. However, these statements are in conflict with
the preexisting (and retained) provision allowing the Secretary to determine the appropriate scale
of the consideration of impacts. Accordingly, FWS should remove this existing regulatory
provision and consistently state that the evaluation of impacts associated with a designation, and
the consideration of benefits of exclusion versus inclusion, will focus on any “particular area” as
required by ESA Section 4(b)(2).

In establishing the scale of impacts analysis, the relevant regulations should uniformly
reflect the clear statutory mandate that the consideration of impacts be focused on “particular
areas” that may be designed as critical habitat.** Furthermore, the exclusion process under Section
4(b)(2) requires that FWS review habitat designation at a scale of detail that would allow individual
parcels to be excluded. This is a particular concern where there are towns, residences, farms, and
other parcels that support key economic activities as well as specific areas that do not possess the
physical and biological features intended to be protected under a critical habitat designation. The
reservation of discretion to conduct a broad scale approach precludes this exclusionary process
from functioning. FWS is required to use the best available data in determining exclusions from
a critical habitat designation. FWS does not have the discretion to fail to use this information when
it is available at the scale of individual parcels. The use of individual parcel information, when
available, promotes transparency in the actual application of the critical habitat designation since
landowners or operators would have certainty as to whether their lands are within a particular
critical habitat designation.

Removing the broad statement of discretion to determine the appropriate scale of the
impacts analysis also is necessary to resolve ambiguity and contradictions regarding the proposed
regulatory revisions. For example, the proposed regulations state that “[t]he Secretary will also
identify any national security or other relevant impacts that the Secretary determines are contained
in a particular area of proposed designation.”>® FWS would define “economic impacts,” in part,

7 In the Proposed Rule, FWS would retain this provision as part of 50 C.F.R. § 424.19(a).
%16 U.S.C. § 1533(b)(2) (emphasis added).

* FWS should ensure that the analysis of benefits of exclusion version inclusion considers areas of the
same scale. Impacts in a particular area should not be minimized through comparison to a more general
area.

3% Proposed Rule at 52598 (proposed 50 C.F.R. § 17.90(a)) (emphasis added).
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as including “the economy of a particular area.”>' The proponent of excluding an area from critical
habitat would be required to present credible information “supporting a benefit of exclusion for
that particular area.”>” In addition, when conducting an exclusion analysis, FWS would require
that “the Secretary shall weigh the benefits of including or excluding particular areas in the
designation of critical habitat.”>® Given that the Proposed Rule would establish the circumstances
where the Secretary would consider impacts associated with a “particular area,” the specificity
provided should not be obfuscated by the broad reservation of discretion to establish a different
analytical scale when the Secretary determines that it may “be appropriate.”

H. FWS Should Clarify the Scope of “Economic Impacts” that Will Be
Considered.

In the Proposed Rule, FWS defines the scope of “economic impacts” that will be
considered for purposes of weighing the benefits of excluding or including an area in a designation
of critical habitat. Specifically, FWS would define “economic impacts” as including, but not
limited to,

the economy of a particular area, productivity, jobs, and any opportunity costs
arising from the critical habitat designation (such as those anticipated from
reasonable and prudent alternatives that may be identified through a section 7
consultation), as well as possible benefits and transfers (such as outdoor recreation
and ecosystem services).>*

While FWS states that this list of categories is non-exhaustive, NESARC is concerned that the
identified scope is too narrow and could exclude important categories of impacts from
consideration.

FWS should expand the categories of economic impacts that will be considered to
expressly include additional potential impacts that could accrue to affected landowners and
leaseholders. In particular, the designation of critical habitat can impact property values of
particular parcels that are included within a designation.>> This impact is not confined to potential
lost opportunity costs due to the preclusion of future development scenarios pursuant to a
reasonable and prudent alternative. Instead, the impact is attributable to the general federal
management overlay imposed on private or non-federal lands associated with the obligation to
conduct Section 7 consultation on any action that involves a federal nexus. The additional

31 1d. at 52599 (proposed 50 C.F.R. § 17.90(a)) (emphasis added).
32 Id. (proposed 50 C.F.R. § 17.90(c)(2)(i)) (emphasis added).

33 Id. (proposed 50 C.F.R. § 17.90(d)) (emphasis added).

> Id. (proposed 50 C.F.R. § 17.90(a)).

> See Aufthammer, M. et al. The Economic Impact of Critical Habitat Designation: Evidence from the
Market for Vacant Land (2009) (recognizing that land values can decrease in excess of 56% following a
critical habitat designation); Weyerhaeuser Co., 586 U.S. at 19 n.1 (recognizing decrease in market value
of land as a result of the critical habitat designation).
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requirement to conduct consultation, and the accompanying administrative and development costs,
serves to depreciate the value of private or non-federal lands included within a designation when
compared to similar lands that are not designated. In addition, while FWS expressly recognizes
the impacts to applicants for federal authorizations (e.g., permits, licenses, leases, contracts) on
federal lands,> these same impacts affect applicants for federal authorizations on private or non-
federal lands. FWS should revise the scope of the definition of “economic impacts” accordingly
to ensure that impacts to private and other non-federal landowners and leaseholders are not
marginalized or neglected.

Furthermore, FWS underestimates the impacts associated with Section 7 consultations. As
noted above, these impacts are not limited to those activities that occur on federal lands, but also
apply to activities with a federal nexus that occur on private or non-federal lands. For example,
the project proponent typically bears costs associated with conducting biological surveys and
assessments, hiring technical experts, and preparing a biological assessment. The consultation
process itself also imposes economic impacts because it can often take months or years to
complete, which can significantly delay projects and result in additional projects costs that threaten
overall economic viability. In addition, FWS incorrectly states that costs are limited to “any
project modifications necessary to avoid destruction or adverse modification of critical habitat.”>’
A critical habitat designation can also implicate other compliance costs, such as measures to
minimize impacts on critical habitat or the amount of mitigation that may be required to offset
impacts to particular ecological features (e.g., wetlands).

FWS should specify that analysis of economic impacts will include any adverse public
health, welfare, social, economic, water, or energy effects. For example, these costs should include
any costs of adverse effects on unemployed workers and their families since these effects are not
fully captured in workers’ wages. A growing body of literature assesses these impacts,>® including
associations between unemployment and premature mortality, increased hospitalization, mental
health, abusive behavior, drug/alcohol abuse, spousal violence, educational achievement losses by
children of the worker, third parties injured in accidents caused by the worker, worker health care
costs paid for by others, higher crime and law enforcement costs, reduced lifetime earnings, and
other health endpoints.

FWS also should recognize that the private return on equities is the best measure of
opportunity cost of capital for any capital investments impacted by FWS’s regulatory actions.
FWS’s best practices for discounting must recognize that rates below returns on private equity are
not appropriate because they necessarily would drive business investment outside of any particular
area under consideration for designation or exclusion. And, since government regulation,
including critical habitat designations, redirects private parties’ spending, the private return on

%6 Proposed Rule at 52596.

.

38 See, e.g., Nichols, A., Mitchell, J., & Lindner, S., Consequences of Long-Term Unemployment, The Urban
Inst. (July 2013).
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equity is the most valid measure of opportunity costs (rather than, for example, broad-based,
intergenerational measures of spending preferences).

Finally, FWS should recognize that litigation costs are a frequent impact associated with
critical habitat designations. This litigation can arise both at the time of the designation (e.g., scope
of the designation and particular areas that are included or excluded) and at the time of a Section
7 consultation on a particular action that may affect a designated area of critical habitat. The
economic impacts of these types of litigation can be significant both in terms of direct costs to the
litigants and the costs to any associated proposed development project that is implicated.

L. FWS Should State that Impacts Will Be Quantitatively Described to the
Maximum Extent Practicable.

Pursuant to the existing regulations, the economic, national security, and other relevant
impacts of a designation “may be qualitatively or quantitatively described.”> While FWS does
not propose to modify this provision, it should explicitly express a preference for the use of
quantitative data and methodologies to the maximum extent practicable. Notably, in the 2020
proposed rule, FWS stated that “[q]uantification of benefits, if appropriate and feasible, will be
conducted and explained on a case-by-case basis in individual critical habitat rulemakings.”®
FWS should include this statement in the final rule and revise its regulations accordingly.

To the extent quantitative data and analyses are available, FWS is required to utilize them
pursuant to the best scientific data available standard. Furthermore, the use of quantitative data
better achieves the purposes of ESA Section 4(b)(2) regarding the consideration and balancing of
the benefits (and the economic impacts in particular) of excluding or including an area in a critical
habitat designation. While NESARC recognizes that not all impacts or benefits of a proposed
critical habitat designation may be capable of quantitative description and analysis, it is only in
those circumstances when quantitative data are not available that FWS should utilize qualitative
data and analytical approaches.’ In such cases, FWS must provide an explanation of its
methodology for comparing quantitative and qualitative impacts for purposes of the critical habitat
exclusion analysis.

J. NESARC Supports FWS’s Consideration of Federal Lands for Exclusion from
Critical Habitat Designations.

In the Proposed Rule, FWS would add a provision assigning weights to an exclusion based
on “[n]onbiological impacts identified by a permittee, lessee, or contractor applicant for a permit,
lease, or contract on Federal lands.”® FWS acknowledges that this provision reverses its prior

950 C.F.R. § 424.19(b); see also Proposed Rule at 52598-99 (proposed 50 C.F.R. § 17.90(a)).
692020 proposed rule at 55401.

81 See Alaska Oil & Gas Ass’'n v. Jewell, 815 F.3d 544, 565 (9th Cir. 2016) (recognizing that impacts can
be considered qualitatively when they are too uncertain or speculative to be calculated)

52 Proposed Rule at 52595 (citing proposed 50 C.F.R. § 17.90(d)(1)(iv)).
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policy position that it generally will not exclude federal lands from designations of critical habitat.
Consistent with our prior comments, NESARC supports the exclusion of federal lands from a
critical habitat designation when the benefits of exclusion outweigh the benefits of inclusion.

As FWS has correctly identified, “there is nothing in the Act that states that Federal lands
shall be exempted from the consideration of a discretionary 4(b)(2) analysis simply because land
is managed by the Federal government”® and that “section 4(b)(2) of the Act does not provide for
a different standard for exclusions on Federal lands relative to other lands.”® While, pursuant to
ESA Section 7(a)(1), federal agencies are required to utilize their authorities to carry out programs
for the conservation of listed species,® this statutory provision has no bearing on the separate and
distinct obligation to consider and weigh the impacts of a critical habitat designation on a particular
area for purposes of the exclusion analysis. By its own terms, the ESA does not foreclose the
potential to exclude areas under federal ownership.

In addition, FWS states that it will consider the “avoidance of the administrative or
transactional costs associated with the consultation process as a benefit of exclusion of a particular
area of Federal land.”®® NESARC agrees that this is a relevant consideration. However, it should
not just be applied to areas of federal land but should be viewed as a potential benefit when
considering whether to exclude any area, federal or non-federal, from a critical habitat designation.

K. FWS Should Adopt a Presumption of Exclusion for Any Areas Already
Covered by a Section 10 Plan or Agreement or Other State or Local
Governmental Program for the Protection or Enhancement of Species.

In the preamble of the Proposed Rule, FWS addresses its consideration of conservation
plans or agreements and partnerships.%” Unlike the 2020 proposed rule, FWS omits the language
explaining that it “will always consider whether to exclude areas” covered by a permitted Section
10 Plan or Agreement and that it “anticipate[s] consistently excluding” such areas from a
designation of critical habitat if certain conditions are satisfied.®® FWS should include these
statements of intent when promulgating the final rule. Separately, FWS states that “it will
frequently exclude specific areas from critical habitat designations based on the existence of
private or other non-Federal conservation plans or agreements and their attendant partnerships
when the benefits of exclusion outweigh the benefits of inclusion.”®

632020 proposed rule at 55402.

642020 final rule at 82382.

516 U.S.C. § 1536(a)(1).

5 Proposed Rule at 52596.

7 1d.

682020 proposed rule at 55403; see also 2020 final rule at 82382-83.
% Proposed Rule at 52596 (emphasis added).
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Instead of relying on general statements of intent, NESARC requests that FWS codify these
particular components in the regulations, and adopt an automatic exclusion for any areas
considered for designation as critical habitat that are already covered by a Section 10 Plan or
Agreement, private or other non-federal conservation plan, or settlement agreement that is adopted
as part of a long-term federal license.”® Areas with existing habitat management and protective
measures (such as those provided by the agreements or plans above) render critical habitat
redundant, and designation of those areas provides no added benefits for the species.

FWS actively promotes the development of HCPs and CBAs—often emphasizing that such
plans and agreements can provide important certainty to the measures that will be required as
protections for species and habitat that might be affected by a party. In discussing the benefits of
these plans, FWS recognizes that states, counties, local jurisdictions, conservation organizations,
and private landowners “can implement conservation actions that the FWS would be unable to
accomplish without their participation.”’! Moreover, participants in a Section 10 Plan or
Agreement expend considerable time and resources, and voluntarily incur the costs and burden for
implementing species and habitat protection measures. As FWS recognizes, the designation of
critical habitat overlying an area that is covered by a Section 10 Plan or Agreement would create
the specter of additional regulatory burdens being imposed upon such areas as part of an adverse
modification inquiry under the Section 7 consultation process.’? In turn, the loss of certainty and
increased regulatory burdens act as a significant disincentive for enrollment in such plans. In
contrast, gaining the regulatory certainty that an area covered by a Section 10 Plan or Agreement
will not be designated as critical habitat (as long as the automatic exclusion criteria are met)
actually promotes the development and implementation of these types of voluntary agreements.
Further, through a Section 10 Plan or Agreement, FWS already has the ability to ensure that
appropriate habitat protection and enhancement measures are in place.”

With respect to private or non-federal conservation plans or partnerships, when
determining whether the benefits of exclusion outweigh the benefits of inclusion, FWS states that
it will evaluate a variety of factors, including eight specifically identified factors.”* However, as
explained below, the factors identified by FWS are too intrusive and burdensome and impose
obstacles and unrealistic requirements that cannot be overcome in practice. For example, a
particular concern is the imposition of a series of public participation requirements. In many cases,

" FWS should coordinate these exclusions with the relevant landowner and, if requested by the landowner,
include areas covered by a conservation plan or agreement in the critical habitat designation.

.
2 1d.

" FWS intends to weigh the exclusion of an area covered by a Section 10 Plan or Agreement based on
whether such plan “meets the conservation needs of the species in the planning area.” Id. at 52599. Such
a criterion steps beyond the existing bounds of what is required for approval of a Section 10 Plan or
Agreement—thus again increasing, rather than removing, regulatory burdens for parties considering
development or participation in such plans. Accordingly, this criterion should be removed as duplicative
and improperly imposing additional measures upon the proponents of such plans.

*1d.
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broad public participation is not necessary for development of non-federal or private conservation
measures and could provide a disincentive or add significant delays and costs to the development
and implementation of any conservation plans or partnerships. Public notice and comment on the
application of an exclusion can be addressed through a transparent integration of exclusion
considerations into the proposed rule designating critical habitat. Instead of imposing numerous
restrictive factors, the Services should focus on whether the conservation benefits that may be
provided by such private or non-federal conservation plan or program render the application of a
critical habitat designation duplicative and unnecessary.

NESARC recognizes that an automatic exclusion process must still rely upon a set of
minimum criteria for triggering the exclusion. Again, however, such criteria should not become a
disincentive or obstacle to the adoption and implementation of voluntary conservation measures
through a Section 10 Plan or Agreement, private or other non-federal conservation plan, or
settlement agreement that is adopted as part of a long-term federal license. Specifically, automatic
exclusion of an area subject to one of these agreements or plans should occur upon: (1) a
determination that the agreement or plan is being implemented in accordance with its terms; and
(2) the agreement or plan contains measures that provide for the protection or enhancement of
habitat for the subject species. FWS also would confirm that exclusion of the covered area will
not result in the extinction of the species concerned.

L. FWS Should Revise the Factors by Which It Will Consider Excluding Areas
Covered by an ESA Section 10 Plan or Agreement.

In the Proposed Rule, FWS identifies three regulatory factors that, if met, will inform the
exclusion of areas covered by a permitted Section 10 Plan or Agreement.”> These criteria should
be revised and simplified to remove additional regulatory burdens for parties considering
development or participation in such plans.

As requested above, FWS should adopt an explicit presumption of exclusion of areas
covered by a Section 10 Plan or Agreement. While some minimal level of review may be
necessary to verify that a Section 10 Plan or Agreement is being properly implemented and
addresses the relevant species and habitat, FWS’s Proposed Rule would impose an unnecessarily
burdensome review process when assessing whether to exclude these areas from critical habitat.
Particularly, FWS’s specific conditions for exclusions of a Section 10 Plan or Agreement from a
critical habitat designation present the following concerns:

3 Id. at 52599 (proposed 50 C.F.R. § 17.90(d)(3)).
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Proposed Exclusion Conditions for a Section
10 Plan or Agreement’®

NESARC Comments

50 C.F.R. § 17.90(d)(3):

“(i) Whether the permittee 1is
implementing the
agreement.”

properly
conservation plan or

2020 proposed rule preamble:

“1. The permittee is properly implementing the
conservation plan or agreement and is expected
to continue to do so for the term of the
agreement. A CCAA/SHA/HCP/[CBA] is
properly implemented if the permittee is, and
has been, fully implementing the commitments
and provisions in the
CCAA/SHA/HCP/[CBA], Implementing
Agreement, and permit.”””

NESARC agrees with the requirement that the
conservation plan or agreement is being
properly implemented.

However, the added requirement in the 2020
proposed rule preamble that the “permittee . . .
is expected to continue to do so for the term of
the agreement” is overbroad and could be
prone to abuse through extraction of further
promises or assurances. FWS already assesses
the ability of the permittee to fully implement
the agreement through its term as part of the
initial Section 10 Plan or Agreement approval.
FWS should not revisit this determination
through the auspices of a critical habitat
designation.

50 C.F.R. § 17.90(d)(3):

“(i1)) Whether the species for which critical
habitat is being designated is a covered species
in the conservation plan or agreement.”

2020 proposed rule preamble:

“2. The species for which critical habitat is
being designated is a covered species in the
conservation plan or agreement, or very similar
in its habitat requirements to a covered species.
The recognition that FWS extends to such an
agreement depends on the degree to which the
conservation measures undertaken in the
CCAA/SHA/HCP/[CBA] would also protect
the habitat features of the similar species.””®

NESARC agrees with the exclusion of an area
from critical habitat where the conservation
plan or agreement protects a species “very
similar in its habitat requirements to a covered
species.” This provision should be included in
the corresponding regulatory factor.

FWS’s caveat in the 2020 preamble that such
exclusion depends on the “degree to which the
conservation measures . . . protect the habitat
features of the similar species” is overbroad
and could be prone to abuse. The
determination as to the “degree” of protection
afforded would again require a further re-
examination of the purposes and nature of the
Section 10 Plan or Agreement conservation
measures. Such an exclusion process should
not become a means for FWS to extract further
measures or protections in exchange for an

® The Proposed Rule does not contain language in the preamble that further explains these regulatory
criteria. For preamble language, NESARC is referencing explanations provided in the 2020 proposed rule,

to the extent they are still applicable.
72020 proposed rule at 55403.
" 1d.
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Proposed Exclusion Conditions for a Section
10 Plan or Agreement’®

NESARC Comments

exclusion of a property from a critical habitat
designation.

50 C.F.R. § 17.90(d)(3):

“(ii1)) Whether the conservation plan or
agreement specifically addresses the habitat of
the species for which critical habitat is being
designated and meets the conservation needs of
the species in the planning area.”

2020 proposed rule preamble:

“3. The conservation plan or agreement
specifically addresses the habitat of the species
for which critical habitat is being designated
and meets the conservation needs of the species
in the

planning area.””’

The approval of a Section 10 Plan or
Agreement already includes review and
confirmation as to the required demonstration
of benefits provided to the species under the
applicable agreement.

FWS should not impose an additional standard
that these plans and agreements meet the
“conservation needs of the species in the
planning area.” Not only is the phrase
“conservation needs” not defined, its
imposition would graft an additional
obligation onto conservation plans and
agreements that is not specified in the

applicable regulations and policies.

M. Exclusions for Conservation Plans Not Related to Permits under ESA Section

10.

FWS states that it will “frequently exclude specific areas” from a critical habitat
designation based on the existence of a private or other non-federal conservation plan or agreement
and their attendant partnerships when the benefits of exclusion outweigh the benefits of inclusion.®
When determining whether the benefits of exclusion outweigh the benefits of inclusion, FWS
indicates that it will evaluate a variety of factors, including eight specifically identified factors.®!

NESARC supports the recognition of private and other non-federal plans and programs as
an adequate alternative to the designation of an area as critical habitat under the ESA. Similar to
a Section 10 Plan or Agreement, FWS should always consider whether to exclude areas covered
by a non-Section 10 plan, agreement, or partnership; and, as requested above, FWS should adopt
an explicit presumption of exclusion of areas covered by these types of plans, agreement, or
partnerships based on simplified and streamlined criteria.

For purposes of analyzing the benefits of including or excluding particular areas covered
by non-Section 10 conservation plans, agreements, or partnerships, FWS states that “factors that
the Secretary may consider include, but are not limited to: [the eight identified criteria].”®?> To

®Id.

80 1d. at 52596.

81 Id. at 52599 (proposed 50 C.F.R. § 17.90(d)(4)).
21d.
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promote transparency and regulatory certainty, FWS should identify and disclose the specific and
exclusive criteria that will be applied when evaluating particular areas covered by these plans or

agreements for exclusion.

The eight factors identified by FWS are too intrusive and burdensome and impose obstacles
that cannot be overcome in practice. Specifically, NESARC has the following concerns:

Factors for Exclusion of Lands Covered by
Conservation Plans Not Related to Permits
under ESA Section 10

NESARC Concerns

“(i) The degree to which the record of the plan,
or information provided by proponents of an
exclusion, supports a conclusion that a critical
habitat designation would impair the
realization of the benefits expected from the
plan, agreement, or partnership.”

The need for exclusion should not merely be
whether it would impair the purposes and
implementation of the voluntary conservation
measure. An exclusion also should be made
where any designation of critical habitat would
have the effect of creating a duplicative regime
of protections and measures.

“(i1) The extent of public participation in the
development of the conservation plan.”

“(i11) The degree to which agency review and
required determinations (e.g., State regulatory
requirements) have been completed, as
necessary and appropriate.”

“(iv) Whether National Environmental Policy
Act (NEPA; 42 U.S.C. 4321 et seq.) reviews or
similar reviews occurred, and the nature of any
such reviews.”

The public participation, agency review, and
NEPA review factors will unnecessarily hinder
meaningful and qualified, private voluntary
conservation measures or programs. While
public review and comment are appropriate
procedures for governmental programs, it is
inappropriate to obligate private or other non-
federal entities to meet these standards as a
prerequisite for exclusion.

To the extent that FWS believes public review
and comment is necessary for the application
of an exclusion, such review and comment
process can be addressed through the notice
and comment process on the critical habitat
designation. Specifically, as part of its
development of a draft critical habitat
proposal, it is within FWS’s discretion to
solicit public comments on areas that should be
excluded from a particular habitat designation.
Further, concurrent with the issuance of the
draft critical habitat designation, FWS can
likewise identify those areas already identified
for exclusion and request public comment on
such proposed exclusion as well as input on
other areas that may be excluded. Such a
process allows not only for public participation
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Factors for Exclusion of Lands Covered by
Conservation Plans Not Related to Permits
under ESA Section 10

NESARC Concerns

in the exclusion process, but also accomplishes
that goal in an open and transparent manner.

“(v) The demonstrated implementation and
success of the chosen mechanism.”

NESARC agrees that a party must demonstrate
that the voluntary conservation plan is being
implemented consistent with its terms.

However, the requirement to demonstrate
“success” of the chosen mechanism is
overbroad and would place an unreasonable
threshold for appropriate recognition of
voluntary conservation measures. Instead of
attempting to measure “success,” FWS should
instead consider whether the party is meeting
or exceeding the metrics or goals identified
within the applicable plan.

“(vi) The degree to which the plan or
agreement provides for the conservation of the
physical or biological features that are
essential to the conservation of the species.”

The proposed factor is inappropriate for a
finding as to exclusion and, as drafted, is
unworkable. The determination of exclusion
will be made at the time of a critical habitat
designation and, thus, concurrent to the
identification of essential physical or
biological features.

Since the voluntary measures are likely to be
adopted prior to the critical habitat designation,
a more appropriate criterion would be to
determine: (i) whether the voluntary
conservation measures or plan covers the
species and habitat features that are the subject
of the critical habitat designation process, and
(i) contains measures for the protection or
enhancement of the species and habitat.

“(vil) Whether there is a reasonable
expectation that the conservation management
strategies and actions contained in a
management plan or agreement will be
implemented.”

As proposed, this factor could be construed as
duplicative of the “demonstrated
implementation” factor. FWS should clarify
that this factor addresses exclusion of a
covered area even if implementation has yet to
occur.

“(viil) Whether the plan or agreement contains
a monitoring program and adaptive
management to ensure that the conservation

This factor is unnecessary in light of FWS’s
overall “implementation” factor.  Further,
FWS does not necessarily have jurisdiction
over voluntary private or non-federal
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Factors for Exclusion of Lands Covered by | NESARC Concerns
Conservation Plans Not Related to Permits
under ESA Section 10

measures are effective and can be modified in | conservation plans or measures to mandate
the future in response to new information.” adaptive management or the imposition of new
conservation measures “in the future.”

To the extent that FWS retains this factor, it
must further clarify its use of the term
“adaptive management.” The concept of
adaptive management is susceptible to a
number of different interpretations and is
highly dependent on the nature of the overall
plan and conservation measures being
undertaken.

NESARC wishes to stress that FWS’s factors for exclusion of lands covered by private or
non-federal conservation plans or programs place unrealistic requirements on private and non-
federal parties regarding the adequacy of their conservation measures. A particular concern is the
imposition of a series of public participation requirements. Such criteria would impose an intrusive
and burdensome obligation on the development of any conservation plan or partnership and add
significant delays and costs to their implementation. In most cases, broad public participation is
not necessary for development and implementation of non-federal or private conservation
measures and could provide a disincentive to the development of any conservation plans or
partnerships. As noted above, public notice and comment on the application of an exclusion can
be addressed through a transparent integration of the exclusion process into the development of
the draft critical habitat designation process.

The Services’ consideration of whether NEPA or similar compliance was required in the
development of a non-federal or private land is equally troubling. First, NEPA is essentially a
procedural statute that is triggered by a federal action. For non-federal conservation measures,
there will typically be no requisite federal action that would warrant NEPA review. Further, the
merits of such a requirement are not readily apparent since the focus of an exclusion determination
should not be whether a non-federal or private plan has been developed in compliance with NEPA
but rather whether the conservation benefits that may be provided by such private or non-federal
conservation plan or program render the application of a critical habitat designation duplicative
and unnecessary.

N. NESARC Supports FWS’s Exercise of Discretion to Exclude a Particular Area
When the Benefits of Exclusion Outweigh the Benefits of Inclusion.

FWS proposes to revise its regulations to state, in part, that “if the Secretary determines
that the benefits of excluding a particular area from critical habitat outweigh the benefits of
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specifying that area as part of the critical habitat, then the Secretary shall exclude that area.”®?
This exclusion is subject to the caveat that failure to designate the particular area will not result in
the extinction of the species concerned.

NESARC agrees that the exclusion of a particular area should be mandatory whenever the
benefits of exclusion outweigh the benefits of inclusion, so long as the exclusion will not result in
the extinction of the species. This is an appropriate exercise of FWS’s statutory discretion that
will provide certainty and transparency to the proponents of critical habitat exclusion and to
affected landowners.

111. Conclusion

NESARC greatly appreciates the opportunity to provide these comments on FWS’s
Proposed Rule. We respectfully request that you take these comments into full consideration when
finalizing the regulations regarding the exclusion of areas from critical habitat.

Sincerely,
' #.Jléfl |

A f——
/

Tyson Kade
NESARC Counsel

8 Proposed Rule at 52599 (proposed 50 C.F.R. § 17.90(e)).
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American Agri-Women
Crookston, Minnesota

American Farm Bureau Federation
Washington, DC

American Forest and Paper Association
Washington, DC

American Fuel and Petrochemical
Manufacturers
Washington, DC

American Petroleum Institute
Washington, DC

American Public Power Association
Washington, DC

Association of California Water Agencies
Sacramento, California

Central Platte Natural Resources District
Grand Island, Nebraska

Charles Mix Electric Association
Lake Andes, South Dakota

Coalition of Counties for Stable
Economic Growth
Glenwood, New Mexico

Colorado River Energy Distributors Association
Phoenix, Arizona

Colorado River Water Conservation District
Glenwood Springs, Colorado

Colorado Rural Electric Association
Denver, Colorado

Colorado Springs Utilities
Colorado Springs, Colorado

County of Eddy
Carlsbad, New Mexico

Dixie Escalante Rural Electric Association
Beryl, Utah

Dugan Production Corporation
Farmington, New Mexico

Garrison Diversion Conservancy District
Carrington, North Dakota

Merced Irrigation District
Merced, California

Moon Lake Electric Association
Roosevelt, Utah

National Association of Conservation Districts
Washington, DC

National Association of Counties
Washington, DC

National Association of Home Builders
Washington, DC

National Association of Realtors
Washington, DC

National Cattleman’s Beef Association
Washington, DC

National Rural Electric Cooperative Association
Washington, DC

National Water Resources Association
Washington, DC

National Waterways Conference
Arlington, Virginia

Northwest Public Power Association
Vancouver, Washington

Public Lands Council
Washington, DC

Renville-Sibley Cooperative Power Association
Danube, Minnesota



Salt River Project
Phoenix, Arizona

San Luis Water District
Los Banos, California

Sangre De Cristo Electric Association
Buena Vista, Colorado

South Columbia Basin Irrigation District
Pasco, Washington

Sulphur Springs Valley Electric Cooperative
Willcox, Arizona

Treated Wood Council
Washington, DC

NESARC Membership Roster

West Side Irrigation District
Tracy, California

Wheat Belt Public Power District
Sidney, Nebraska

Whetstone Valley Electric Cooperative, Inc.
Milbank, South Dakota

Wilder Irrigation District
Caldwell, Idaho

Wyrulec Company
Lingle, Wyoming

Y-W Electric Association, Inc.
Akron, Colorado
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