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December 22, 2025 

 
Submitted via: www.regulations.gov 
 
Public Comments Processing 
Attn: FWS-HQ-ES-2025-0044 
U.S. Fish and Wildlife Service 
MS: PRB/3W 
5275 Leesburg Pike 
Falls Church, VA 22041-3803 
 
Re: Docket No. FWS-HQ-ES-2025-0044 
 
Dear Mr. Aubrey and Ms. Dobrzynski: 
 
On November 21, 2025, the U.S. Fish and Wildlife Service (FWS) and the National Marine 
Fisheries Service (NMFS) (collectively, the Services) issued a proposed rule (Proposed Rule) 
revising regulations in section 7 of the Endangered Species Act (ESA). The National Association 
of Conservation Districts (NACD) respectfully submits the following comments on this 
Proposed Rule. 
 
NACD represents America’s nearly 3,000 conservation districts, their respective state and 
territory associations, and the over 17,000 individuals who serve on their governing boards. 
Conservation districts are local units of government established under state law to carry out 
natural resource management programs at the local level and work with landowners and 
operators in every part of the country to help them manage and conserve land and water 
resources on private and public lands. Conservation districts provide technical, financial, and 
other assistance to help landowners and operators voluntarily apply conservation to the 
landscape, and work hand-in-hand with all levels of government to ensure that programs, 
regulations, and initiatives are tailored to address unique local resource needs.  
 
NACD encourages local coordination and consultation on any decisions that will impact local 
production, access, and/or economy including economic analyses, recovery plans, critical habitat 
designations, and listing decisions. In line with the need for coordination, NACD also 
encourages the Services to provide plans that have clearly defined goals and objectives, as well 
as alternate recovery options. Conservation districts are a uniquely positioned partner to address 
wildlife and habitat concerns but it is necessary that they are a part of the conversation from the 
start.  
 
From this perspective, NACD generally supports the Services’ Proposed Rule, with some 
clarifications - specific technical changes outlined by the comment letters submitted by the 
National Endangered Species Act Reform Coalition (NESARC), of which NACD is an active 
member - incorporated by reference and attached below. The Proposed Rule restores important 
elements of the 2019 regulations and removes 2024 revisions that created additional uncertainty 
for landowners and local conservation partners. These changes and recommendations would 
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move ESA implementation back toward a predictable, collaborative framework that supports 
locally led, voluntary conservation. 
 
NACD and FWS have enjoyed a long-standing partnership focused on the continued prevention 
of natural resource, wildlife, and habitat degradation while ensuring working lands remain 
working for generations to come. NACD appreciates the opportunity to provide this background 
including the technical considerations incorporated in the NESARC comments. Consistent with 
NACD’s mission, we encourage the Services to finalize regulations that respect local 
coordination and knowledge, provide regulatory clarity, and support voluntary, incentive-based 
conservation as a cornerstone of effective ESA implementation. 
 
Sincerely, 
 

 
 
Gary Blair, 
President, 
National Association of Conservation Districts



 

 
 

 
 

December 22, 2025       
 
Public Comments Processing 
Attn:  FWS-HQ-ES-2025-0044 
U.S. Fish and Wildlife Service  
MS: PRB/3W 
5275 Leesburg Pike  
Falls Church, VA  22041-3803 
 
Submitted via Federal eRulemaking Portal: Docket No. FWS-HQ-ES-2025-0044 
 

Re: NESARC Comments on Proposed Rule for Interagency Cooperation 
Regulations 

 
Dear Mr. Aubrey and Ms. Dobrzynski: 
 

On November 21, 2025, the U.S. Fish and Wildlife Service (“FWS”) and National Marine 
Fisheries Service (“NMFS”) (collectively, the “Services”) issued a proposed rule to implement 
changes to the regulations for interagency cooperation under Section 7 of the Endangered Species 
Act (“ESA”).1  Pursuant to the Federal Register notice, the National Endangered Species Act 
Reform Coalition (“NESARC”) respectfully provides its comments and recommendations on the 
Services’ Proposed Rule. 
 

NESARC is the country’s oldest broad-based, national coalition dedicated solely to 
achieving improvements to the ESA and its implementation. As detailed in the membership list 
attached to these comments, NESARC includes agricultural interests, cities and counties, 
conservationists, electric utilities, energy producers, farmers, forest product companies, home 
builders, oil and gas companies, ranchers, realtors, water and irrigation districts, and other 
businesses and individuals throughout the United States.  NESARC and its members are 
committed to promoting effective and balanced legislative and administrative improvements to the 
ESA that support the protection of fish, wildlife, and plant populations as well as responsible land, 
water, and resource management. 
 

 
1 Endangered and Threatened Wildlife and Plants; Interagency Cooperation Regulations, 90 Fed. Reg. 
52600 (Nov. 21, 2025) (“Proposed Rule”). 
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 The Services’ Proposed Rule would restore several regulatory provisions that were 
promulgated in 2019,2 and partially rescinded in 2024,3 and would include several additional 
revisions.  As discussed in more detail below, NESARC supports these proposed revisions, with 
some suggested modifications, because they restore needed clarity and reflect the “best reading of 
the statute.”4  The Proposed Rule would restore the 2019 definition of “effects of the action” and 
reinstate the regulations at 50 C.F.R. § 402.17 with the addition of a new factor for assessing 
whether an activity is reasonably certain to occur and two new considerations for determining 
whether a consequence is caused by the proposed action.  In addition, the Proposed Rule would 
remove several changes made in the 2024 Recission Rule to the definition of the “environmental 
baseline” and add provisions to clarify that the baseline is evaluated at the time of the proposed 
action.  Finally, the Proposed Rule would remove the various changes made to the “reasonable and 
prudent” provisions by the 2024 Recission Rule, including the offset provisions, to reflect the best 
reading of the ESA. 
 
I. Definition of “Effects of the Action” 
  

In the Proposed Rule, the Services would revise the definition of “effects of the action” to 
reverse changes made by the 2024 Recission Rule associated with the removal of the regulations 
at Section 402.17 and reinstate the 2019 version.5  Accordingly, the Services would add a 
parenthetical reference to Section 402.17 to reflect the proposed restoration of these regulations.  
The Services would also delete the phrase “but that are not part of the action” from the first 
sentence of the definition because it is included in the proposed restoration of Section 402.17.6 
 
 NESARC generally supports the proposed revisions.  While it appears that the Services 
would remove the phrase “but that are not part of the action” to avoid redundancy with Section 
402.17, NESARC notes that the deletion is not necessary.  Instead, retaining the phrase would 
provide additional clarity regarding the scope of the effects analysis. 
 
II. Other Provisions Regarding Activities and Consequences 
 
 In the Proposed Rule, the Services are proposing to reinstate Section 402.17, which was 
removed by the 2024 Recission Rule to purportedly “prevent confusion and provide more clarity 
in the regulatory text.”7  The Services are also proposing to add a fourth factor to Section 402.17(a) 
for consideration when evaluating whether activities are reasonably certain to occur, and proposing 

 
2 Endangered and Threatened Wildlife and Plants; Regulations for Interagency Cooperation, 84 Fed. Reg. 
44976 (Aug. 27, 2019) (“2019 Rule”). 
3 Endangered and Threatened Wildlife and Plants; Regulations for Interagency Cooperation, 89 Fed. Reg. 
24268 (Apr. 5, 2024) (“2024 Recission Rule”). 
4 Loper Bright Enters. v. Raimondo, 603 U.S. 369, 400 (2024). 
5 Proposed Rule at 52604. 
6 Id.  
7 Id. at 52603. 
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to add two additional factors in Section 402.17(b) for determining when a consequence is not 
caused by the proposed action.8  NESARC supports the revisions as proposed by the Services with 
some additional clarifications. 
 

A. Application of a “Reasonably Certain to Occur” Standard 
 
 Restoration of Section 402.17 is necessary to provide additional clarity and guidance 
regarding the application of the “reasonably certain to occur” standard that is contained within the 
definition of “effects of the action.”  When removing this regulatory section in 2024, the Services 
explained that it was to reduce “unnecessary confusion and regulatory uncertainty” and to address 
“potential inconsistency with the statutory requirement to use ‘the best scientific and commercial 
data available.’”9  NESARC strongly disagreed with the Services’ removal of these provisions. 
 
 NESARC agrees that a “reasonably certain to occur” standard should apply in the 
identification of “effects of the action.”  Furthermore, reinstating the regulations at Section 402.17 
is necessary to prevent confusion and provide more clarity in the regulatory text, particularly with 
respect to identifying relevant activities and consequences as addressed within that definition.  As 
members of the regulated community frequently navigate multiple regulations that apply to 
proposed actions, any lingering concern about having a separate regulatory provision that informs 
the scope of “effects of the action” is vastly overstated. 
 
 Furthermore, there is no tension between the use of the “best scientific information” and 
“clear and substantial information” with respect to the reasonable certainty evaluation.  As the 
Services have noted, the “clear and substantial” requirement describes the “nature” of information 
needed to determine that an activity or consequence is reasonably certain to occur.10  The standard 
“does not limit what information and data the Services will consider.”11  For example, the U.S. 
Court of Appeals for the Ninth Circuit has held that: 
 

an effect is reasonably certain to occur if its occurrence is based on “clear and 
substantial information,” not “speculation or conjecture.”  Although the effect need 
not be “guaranteed to occur,” there must be a “degree of certitude” it will happen.  
This is not a particularly stringent standard to meet, but the government must do 
more than rely on speculation sprinkled with dabs of evidence.12   

 
In other words, “clear and substantial” just means that there must be a firm basis to determine that 
an activity or consequence is reasonably certain to occur, and that determination must be based on 
solid information. 

 
8 Id. 
9 2024 Recission Rule at 24289. 
10 2019 Rule at 44981. 
11 Proposed Rule at 52603. 
12 Ctr. for Biological Diversity v. Haaland, 87 F.4th 980, 989 (9th Cir. 2023) (citations omitted). 
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 B. Activities that Are Reasonably Certain to Occur 
 
 In reinstating Section 402.17(a), the Services restore the same pre-existing, non-exclusive 
list of three factors that they will consider when evaluating whether activities are reasonably certain 
to occur.13  NESARC supports restoring these factors as they are more appropriately included in 
the regulations versus a guidance document such as the ESA Consultation Handbook.14 
 
 In addition to the three prior factors, the Services propose to add a fourth factor to  
Section 402.17(a) to inform whether an activity is reasonably certain to occur.15  That factor would 
address “[t]he amount of State, tribal, territorial, or local administrative discretion remaining to be 
exercised.”16  The Services explain that this factor is relevant because the more discretion that 
remains for an activity, the greater the uncertainty that it will occur.17  NESARC notes that 
activities caused by the proposed action (but not part of the proposed action) could also include 
activities that require approvals from federal agencies and, in those cases, the remaining federal 
administrative discretion should be considered.  The Services should also explain how this factor 
will be evaluated in relation to the factor at Section 402.17(a)(3) (“any remaining economic, 
administrative, and legal requirements necessary for the activity to go forward”).  As drafted, the 
amount of remaining administrative discretion would appear to be a consideration when evaluating 
the remaining administrative and legal requirements for the activity.  Given this overlap, additional 
clarification is warranted to ensure that both factors can be applied properly and effectively. 
 
 Furthermore, similar to the proposed additions with respect to determining whether a 
consequence is caused by a proposed action, the Services should clarify that the principles of legal 
causation (i.e., “but for” and proximate cause) also apply when evaluating whether an activity is 
reasonably certain to occur.  For example, as the Services recognize, the U.S. Supreme Court 
recently held that “where an agency has no ability to prevent a certain effect due to its limited 
statutory authority over the relevant actions, the agency cannot be considered a legally relevant 
‘cause’ of the effect.”18  Accordingly, the principles of legal causation apply to both activities and 
consequences, and an agency is not required to analyze activities or consequences over which they 
exercise no regulatory authority.19 

 
13 Proposed Rule at 52607. 
14 FWS and NMFS, Endangered Species Consultation Handbook, Procedures for Conducting Consultation 
and Conference Activities under Section 7 of the Endangered Species Act (Mar. 1998), available at 
https://www.fws.gov/sites/default/files/documents/endangered-species-consultation-handbook.pdf (ESA 
Consultation Handbook). 
15 Proposed Rule at 52603. 
16 Id. at 52604. 
17 Id. 
18 Seven Cnty. Infrastructure Coal. v. Eagle Cnty., 605 U.S. 168, 189 (2025) (citing Dep’t of Transp. v. 
Pub. Citizen, 541 U.S. 752, 770 (2004)). 
19 These causation principles apply to determining whether an activity or consequence is caused by the 
proposed action.  There will be circumstances where the federal action that triggers Section 7 consultation 

https://www.fws.gov/sites/default/files/documents/endangered-species-consultation-handbook.pdf


National Endangered Species Act Reform Coalition 
Comments on Interagency Cooperation Regulations  
December 22, 2025 
 

5 
 

C. Consequences Caused by the Proposed Action 
 
 In reinstating Section 402.17(b), the Services restore the same pre-existing, non-exclusive 
list of three considerations that they will assess when evaluating whether a consequence is not 
caused by the proposed action.20  NESARC supports restoring these considerations as they are 
more appropriately included in the regulations versus a guidance document such as the ESA 
Consultation Handbook. 
 

In addition to the three prior considerations, the Services propose to add two additional 
considerations to Section 402.17(b) to inform whether an activity is reasonably certain to occur.21  
First, the Services would add as a consideration whether “[t]he agency has no ability to prevent 
the consequences due to its limited statutory authority.”22  As the Services recognize, the U.S. 
Supreme Court recently clarified that “a mere ‘but-for’ causal relationship is insufficient to make 
an agency responsible for a particular effect.”23 The Court also indicated that it’s the agency’s 
limited statutory authority “over the relevant actions,”24 and the Services should include this 
phrase as part of their proposal.  NESARC supports the inclusion of this consideration. 

 
Second, the Services would add as a consideration “[i]f the consequences would occur 

regardless of whether the proposed action goes forward.”25  It would appear self-evident that, if a 
consequence will occur in the absence of the proposed action, the proposed action is not the cause 
of that consequence.26  Accordingly, NESARC supports the inclusion of this consideration. 

 
Finally, the Services should take this opportunity to provide additional clarity regarding  

Section 402.17(b)(3), which addresses a “lengthy causal chain that involves so many steps as to 
make the consequence not reasonably certain to occur.”  The Supreme Court’s principles of 

 
is smaller in scope than the overall project.  This “small federal handle” situation can arise when part of a 
proposed action, and the corresponding consequences, are outside the jurisdiction of the action agency.  In 
such situations, the consultation considers the entire scope of the proposed action, including the 
consequences caused by the larger action, because they are part of the same action. 
20 Proposed Rule at 52607. 
21 Id. at 52603. 
22 Id. at 52607. 
23 Id. at 52604 (citing Seven County, 605 U.S. at 189); Seven County, 605 U.S. at 188 (“where an agency 
has no ability to prevent a certain effect due to its limited statutory authority over the relevant actions, the 
agency cannot be considered a legally relevant ‘cause’ of the effect.”) (emphasis added, citation omitted). 
24 Id. 
25 Proposed Rule at 52,607. 
26 See, e.g., Pac. Shores Subdivision Cal. Water Dist. v. U.S. Army Corps of Eng’rs, 538 F. Supp. 2d 242, 
261 (D.D.C. 2008) (“FWS is not obligated to issue an incidental take statement for the effects of flooding 
of the butterfly’s habitat when that flooding is completely unconnected to the proposed breaching action.”). 
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proximate causation in Seven County, which the Services recognized as “trans-substantive,”27 also 
apply to this consideration.  As the Supreme Court explained: 
 

But if the project at issue might lead to the construction or increased use of a 
separate project—for example, a housing development that might someday be built 
near a highway—the agency need not consider the environmental effects of that 
separate project. To put it in legal terms, the separate project breaks the chain of 
proximate causation between the project at hand and the environmental effects of 
the separate project.  The effects from a separate project may be factually 
foreseeable, but that does not mean that those effects are relevant to the agency’s 
decisionmaking process or that it is reasonable to hold the agency responsible for 
those effects. In those circumstances, “the causal chain is too attenuated.” In other 
words, there is no “‘reasonably close causal relationship’” between the project at 
hand and the environmental effects of those other projects.28 
 

Consistent with Seven County, the Services should clarify that they will focus on the consequences 
caused by the proposed action and, even if foreseeable, not the consequences of other activities 
that are separated in time or place.29 
 
III. Definition of Environmental Baseline 
 

The Services propose to make revisions to the definition of the “environmental baseline.”  
In the first sentence, the Services would add the following underlined, new provisions so that it 
would read as the “[e]nvironmental baseline is evaluated at the time of the proposed action and 
refers to the current condition of the listed species or its designated critical habitat in the action 
area as would reasonably be expected to occur, without the consequences to the listed species or 
designated critical habitat caused by the proposed action.”30  In the third sentence, the Services 
would return to the 2019 text by replacing “impacts” with “consequences,” deleting the term 
“Federal” in two locations, and adding the word “ongoing.”31  NESARC supports some of the 
proposed revisions and suggests additional modifications. 

 
 The environmental baseline is intended to act as a “snapshot” of a species’ health at the 
time of the consultation and documents the condition of the species and critical habitat within the 
action area “as is.” The purpose of the environmental baseline is not to create a hypothetical 
environment in which certain features, projects, or events have, or have not, occurred. In 
establishing the environmental baseline, the action agency and Services are observing and 

 
27 Id. 
28 Seven County, 605 U.S. at 187-88 (italics in original, underline added, citations omitted). 
29 Id. at 189-90 (“a court may not invoke but-for causation or mere foreseeability to order agency analysis 
of the effects of every project that might somehow or someday follow from the current project”). 
30 Proposed Rule at 52606. 
31 Id. 
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recording data on the present conditions within the action area. The environmental baseline can 
also document known trends as of the date of the proposed action, such as both the known 
population of a listed species within the action area and current trend data reflecting its overall 
health. 
 

A. Proposed Revisions to the First Sentence of the Definition 
 
 As noted above, the Services propose several new revisions to the first sentence of the 
environmental baseline definition.  The Services explain that these additions are to “emphasize 
that the agency looks to the best available scientific information at the time of the consultation to 
inform its understanding of the conditions of the listed species or its designated critical habitat.”32 
 
 The Services’ proposed revisions are largely consistent with the purpose and function of 
the environmental baseline.  NESARC agrees that the baseline should be evaluated at the time of 
the proposed action using the best available scientific information to document the current 
condition of the species and its critical habitat within the action area.  The Services should clarify 
that “current condition” includes any past, present, and ongoing impacts associated with any 
existing project, feature, or activity.  These impacts are included within the environmental baseline 
irrespective of whether the proposed action triggering the consultation involves modifications to 
that project, feature, or activity.33  The scope of the effects analysis is limited to evaluating the 
consequences caused by the proposed modification and not the pre-existing project, feature, or 
activity. 
 
 The Services should provide additional clarification regarding the meaning and intent 
associated with the phrase “as would reasonably be expected to occur.”  It does not appear to be 
addressed in the preamble of the Proposed Rule and is subject to multiple interpretations.  For 
example, there is inconsistency between an evaluation of “current” conditions and an evaluation 
of what “would reasonably be expected to occur.”  The latter involves future conditions and could 
improperly cause the environmental baseline to be informed by assumptions, speculation, or 
hypothetical scenarios.  Alternatively, the phrase could be an effort to reflect that some components 
of the environmental baseline do involve future impacts, such as the anticipated impacts of all 
proposed federal projects in the action area that have already undergone Section 7 consultation.  
The Services should resolve this uncertainty. Notwithstanding, if retained with necessary 
explanation, NESARC suggests that the phrase be revised to be consistent with the “reasonably 
certain to occur” standard that is used in the definition of “effects of the action.” 
 
 
 
 
 
 

 
32 Id. at 52602. 
33 E.g., 2024 Recission Rule at 24278. 
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B. Proposed Revisions to the Third Sentence of the Definition 
 
 The Services propose to revise the existing third sentence of the environmental baseline 
definition.  The Proposed Rule would: (1) replace “impacts” with “consequences”; (2) remove the 
term “Federal” in two locations; and (3) reinsert the word “ongoing.”34   
 
 NESARC suggests retaining the word “impacts,” instead of reverting to “consequences.”  
While the Services have stated that they “consider ‘consequences,’ ‘impacts,’ and ‘effects’ to be 
equivalent terms,”35 in the Section 7 regulations, those terms have difference functions.  Notably, 
“consequences” is used within the definition of “effects of the action” to capture those effects to 
listed species or critical habitat that are caused by the proposed action.  These “consequences” are 
not included within the evaluation of the environmental baseline.  Instead, in that definition, the 
Services use the word “impacts” to capture the condition of the listed species or its designated 
critical habitat without consideration of the consequences caused by the proposed action (i.e., the 
effects of the action).  The Services’ proposed revision would cause unnecessary confusion and 
inconsistency by inserting a term that is associated with “effects of the action” into the definition 
of the “environmental baseline.” 
 
 NESARC supports the proposed deletion of the word “Federal” in two locations— “from 
Federal ongoing agency activities or existing Federal agency facilities that are not within the 
agency’s discretion to modify.”  However, the Services should recognize that the third sentence of 
the environmental baseline definition needs to be further revised to account for both federal and 
non-federal actions.36  In 2024, the inclusion of the word “Federal” was confusing and appeared 
to improperly limit the scope of review of ongoing actions to only those related to federal activities 
and federal facilities and not the ongoing actions of non-federal project proponents that require 
Section 7 consultation.  As the Services are aware, it is not just activities and/or facilities that are 
directly undertaken or owned/operated by federal agencies that are subject to the consultation 
obligation; non-federal activities and facilities can also be “ongoing.”  Existing facilities exist as a 
matter of verifiable fact and should always be included in the baseline, regardless of whether the 
facility is a federal or non-federal facility.  Other activities, such as operations—whether federal 
or non-federal—may also be ongoing, and the extent to which they are included in the 
environmental baseline or effects of the action will be informed, in part, by what is within the 
action agency’s discretion to modify.37  Accordingly, in addition to the removal of the word 
“Federal,” the Services should also remove the word “agency” in the two locations it appears, as 
well as separately recognizing that existing facilities are part of the baseline.  These revisions are 
necessary to properly apply the ongoing and discretionary components of the environmental 

 
34 Proposed Rule at 52606. 
35 2024 Recission Rule at 24277. 
36 Proposed Rule at 52602 (“the final sentence of the definition of ‘environmental baseline’ is applicable 
only to Federal agency facilities and Federal activities that are not within the Federal agency’s discretion 
to modify.”). 
37 2019 Rule at 44978 (“ongoing consequences attributable to ongoing activities and the existence of agency 
facilities are part of the environmental baseline when the action agency has no discretion to modify them”). 
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baseline definition to both federal and non-federal activities and facilities.  NESARC also requests 
that the word “action” be added to clarify that it is “the action agency’s discretion to modify” that 
should inform this component of the analysis. 
 
 Finally, the Services propose to restore the word “ongoing.”38  As the Services recognized 
in the 2019 Rule, for ongoing actions, distinguishing between the impacts included in the 
environmental baseline and the consequences included in the effects of the action has been one of 
the more confusing and contentious issues associated with certain Section 7 consultations.39  An 
action that is under review is also “ongoing” when the federal or non-federal project, feature or 
activity is presently in existence and its implementation or operation is proposed to, or will, 
continue in the future.  Under Section 7(a)(2), the scope of the consultation is bounded by the 
proposed action under review and the action agency’s jurisdiction.  For example, where an entity 
has an existing permit or authorization, it may seek modification of a particular term or condition 
within its federal permit/authorization.  In that scenario, the modification of the federal permit/ 
authorization is of a limited, incremental nature and the consultation should be similarly structured 
to the nature of the agency action.  There also are situations where an ongoing action is subject to 
a license or authorization with a set term, but can be renewed upon application to the action agency.  
At renewal, the applicant may also seek modifications of the project.  In this situation, the 
consultation covers the scope of the action agency’s proposed action—i.e., the renewal or 
extension of the ongoing action, including any future modifications—as bounded by the applicable 
statutory provisions governing such renewal or extension.  In such cases, impacts associated with 
the physical existence, implementation, and prior operations of the ongoing project are part of the 
environmental baseline irrespective of the discretionary authority of the action agency.40  
NESARC suggests that the Services add a new third sentence, as detailed below, to clarify that 
existing structures, and any impacts associated with those structures, are included in the 
environmental baseline. 
 
 While NESARC agrees that the Services should reinstate the word “ongoing,” the Services 
must also revise the existing third sentence of the environmental baseline definition so that it 
addresses both ongoing federal and non-federal actions and the application of action agency 
discretion or non-discretion to modify each of those categorical actions.  As reflecting our 
comments above, NESARC suggests the following revisions to the Services’ proposed definition 
of “environmental baseline” in 50 C.F.R. § 402.02: 

 
38 Proposed Rule at 52606. 
39 As noted in our prior comments, NESARC believes some of these problems have been caused by 
inappropriate attempts to push the baseline back to pre-project conditions or some other hypothetical set of 
conditions. This approach is unequivocally wrong and inconsistent with the purposes of a Section 7 
consultation.  The fact that a project or facility has existed within the action area for some time period prior 
to the triggering federal agency action does not change the identification of the environmental baseline—it 
remains the evaluation of the baseline conditions in existence at the time of the proposed federal agency 
action.  If the project or physical feature already exists, its existence is part of the environmental baseline.   
40 For example, as the ESA Consultation Handbook explains with respect to an existing hydropower dam: 
“[o]ngoing effects of the existing dam are already included in the [e]nvironmental [b]aseline and would not 
be considered an effect of the proposed action under consultation.”  ESA Consultation Handbook at 4-28. 
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Environmental baseline is evaluated at the time of the proposed action and refers 
to the current and reasonably certain condition of the listed species or its 
designated critical habitat in the action area as would reasonably be expected to 
occur, without the consequences to the listed species or designated critical habitat 
caused by the proposed action. The environmental baseline includes the past and 
present impacts of all Federal, State, or private actions and other human activities 
in the action area, the anticipated impacts of all proposed Federal projects in the 
action area that have already undergone formal or early section 7 consultation, and 
the impact of State or private actions which are contemporaneous with the 
consultation in process. Existing structures and facilities and the past, present, 
and future impacts of the physical existence of such structures and facilities on 
the listed species or its designated critical habitat are part of the environmental 
baseline.  The impacts consequences to listed species or designated critical habitat 
from existing and ongoing agency activities or existing agency facilities that are 
not within the action agency’s discretion to modify are part of the environmental 
baseline. 

 
 In addition to these revisions, NESARC also requests that NMFS rescind the January 6, 
2022 Joint Resolution Memorandum for Evaluating the Effects of Projects Involving Existing 
Structures in Endangered Species Act Section 7 Consultations (“Joint Memo”) that it developed in 
collaboration with the U.S. Army Corps of Engineers (“USACE”).  The Joint Memo authorizes 
NMFS to treat the future effects from an existing structure as a consequence of the action.  As 
detailed previously, this approach is inconsistent with the best reading of the ESA. 
 
IV. Reasonable and Prudent Measures 

 
The Proposed Rule would reverse the 2024 revisions made to various regulatory provisions 

regarding the “reasonable and prudent measures” (“RPMs”) that can be included in an incidental 
take statement (“ITS”).41  The Services note that, upon further review, “we have determined that 
the 2024 regulation’s use of the terms ‘offset’ and ‘mitigation’ is not sufficiently rooted in express 
statutory language in section 7 of the ESA.”42  The Services also state that “[they] recognize that 
the term ‘offset’ is not used in the statutory text, nor is the term ‘mitigation’ employed in the portion 
of the statute related to [RPMs].”43  NESARC supports these revisions as proposed by the Services 
because the 2024 revisions are inconsistent with the plain language of ESA Section 7, 
congressional intent informing application of Section 7, and the Services’ longstanding 
interpretation of these provisions of the ESA. 

 
 
 

 
41 Proposed Rule at 52602. 
42 Id. 
43 Id. at 52601. 



National Endangered Species Act Reform Coalition 
Comments on Interagency Cooperation Regulations  
December 22, 2025 
 

11 
 

A. RPMs Are to Minimize the Amount or Extent of the Impacts of Incidental Take and 
Cannot Require Offsets or Mitigation. 

 
First, as NESARC explained in its comments on the 2024 Recission Rule, the Services’ 

previous revisions to the RPM provisions are contrary to the plain and unambiguous statutory 
language of ESA Section 7(b)(4).  After conducting consultation under Section 7(a)(2), FWS or 
NMFS provides the federal action agency and any applicant with a biological opinion that, in part, 
“(i) specifies the impact of such incidental taking on the species” and “(ii) specifies those 
reasonable and prudent measures that the Secretary considers necessary or appropriate to minimize 
such impact.”44  Congress’ use of “minimize” clearly contemplates that some residual impact of 
the incidental taking will remain.  Indeed, the statute does not direct the Services to “minimize all 
such impact.”   

 
Furthermore, as is evident from other sections of the ESA, Congress used different 

statutory terms to authorize the Services to require different measures when approving the 
incidental take of listed species.  Notably, in ESA Section 10, in order to issue an incidental take 
permit, the Services must find, in part, that “the applicant will, to the maximum extent practicable, 
minimize and mitigate the impacts of such taking.”45  While both statutory provisions authorize 
“minimization” measures, only Section 10 authorizes additional measures to “mitigate” the 
impacts of taking.  Accordingly, the Services’ expansion of the scope of RPMs in 2024 is not 
supported by the statute because, absent additional terms, the use of “minimize” cannot be read to 
provide the ability to offset or mitigate any additional impacts of taking on the species. 
 
 Second, the Services’ revisions in the 2024 Recission Rule are contrary to the structure and 
purpose of ESA Section 7.  Pursuant to ESA Section 7(a)(2), the Services’ role is primarily focused 
on consulting with federal agencies to “insure that any action authorized, funded, or carried out by 
such agency is not likely to jeopardize the continued existence of any endangered species or 
threatened species or result in the destruction or adverse modification of habitat of such species 
which is determined by the Secretary . . . to be critical.”46  Promptly after concluding consultation, 
the Secretary must provide a biological opinion to the federal agency, and any applicant, that 
details how the agency action affects the species or its critical habitat and, if jeopardy or adverse 
modification is found, “suggest those reasonable and prudent alternatives which he believes would 
not violate subsection (a)(2) and can be taken by the Federal agency or applicant in implementing 
the agency action.”47  Following this consultation, and the Services’ conclusion that the agency 
action would not violate Section 7(a)(2) (or the offering of a reasonable and prudent alternative) 
and that any incidental taking of a listed species would not violate such subsection, the Secretary 

 
44 16 U.S.C. § 1536(b)(4)(C)(i), (ii) (2024) (emphasis added). 
45 Id. § 1539(a)(2)(B)(ii) (emphasis added). 
46 Id. § 1536(a)(2). 
47 Id. § 1536(b)(3)(A).   



National Endangered Species Act Reform Coalition 
Comments on Interagency Cooperation Regulations  
December 22, 2025 
 

12 
 

is directed to provide to the federal agency and any applicant a written statement that “specifies 
the impact of such incidental taking on the species.”48   
 

As NESARC explained, the clear focus of ESA Section 7 is on ensuring that any federal 
action, and the incidental take associated with that action, do not violate the prohibition on causing 
jeopardy to the species or adverse modification of its critical habitat.  Once that determination has 
been made, the federal action proceeds as proposed with the potential for RPMs that the Services 
“consider[] necessary or appropriate to minimize such impact.”49  The terms and conditions that 
implement any RPM must be complied with in order to avoid consideration of any take as a 
prohibited taking under ESA Section 9.50  Accordingly, Section 7 focuses on the avoidance of 
jeopardy and/or adverse modification of critical habitat and provides for authorization of any 
incidental take that may result from the action.  It explicitly does not provide discretion to the 
Services to impose measures to fully mitigate or offset the impacts of take for actions that 
otherwise do not jeopardize listed species or adversely modify their critical habitat.   
 
 Finally, consistent with the statute and legislative history, the Services themselves have 
acknowledged and endorsed this interpretation of the scope of applicable RPMs pursuant to ESA 
Section 7(b)(4).  In 1986, in a contemporaneous regulatory action to implement the statutory 
revisions to ESA Section 7(b)(4), the Services explained that: 
 

The Service agrees with several commenters that reasonable and prudent measures 
are not the same as reasonable and prudent alternatives.  Substantial design and 
routing changes-appropriate only for alternatives to avoid jeopardy-are 
inappropriate in the context of incidental take statements because the action already 
complies with section 7(a)(2). The commenter that advocated an “alternatives” 
approach for reasonable and prudent measures misapplied the legislative history of 
the 1982 Amendments. Reasonable and prudent measures were intended to 
minimize the level of incidental taking, but Congress also intended that the action 
go forward essentially as planned. Therefore, the Service believes that there should 
be minor changes that do not alter the basic design, location, duration, or timing of 
the action. The section 7 obligations of Federal agencies are not expanded by the 
application of reasonable and prudent measures, which strictly govern the scope of 
the section 9 exemption for incidental takings.51 

 
In their subsequent guidance document, when providing explanation and direction on the 
appropriate scope of any RPMs, the Services stated that:  
 

 
48 Id. § 1536(b)(4)(A)-(C). 
49 Id. § 1536(b)(4)(C)(ii), (iv).   
50 Id. § 1536(o)(2). 
51 Interagency Cooperation—Endangered Species Act of 1973, as Amended; Final Rule, 51 Fed. Reg. 
19926, 19937 (June 3, 1986) (emphasis added). 
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Section 7 requires minimization of the level of take. It is not appropriate to require 
mitigation for the impacts of incidental take. Reasonable and prudent measures can 
include only actions that occur within the action area, involve only minor changes 
to the project, and reduce the level of take associated with project activities. These 
measures should minimize the impacts of incidental take to the extent reasonable 
and prudent. For example, a measure may call for actions like education of 
employees about the species, reduction of predation, removal or avoidance of the 
species, or monitoring.52  

 
The Services have adhered to this interpretation of their limited authority to impose RPMs with 
certain confined scope regarding magnitude and geographic implementation for decades up until 
the 2024 Recission Rule.   
 

B. Application of RPMs Outside the Action Area  
 

Notwithstanding that the Services are reinstating the 2019 provisions regarding RPMs, 
NESARC believes that, in appropriate circumstances, the Services could include RPMs that would 
occur outside the action area in order to minimize the impact of incidental take on the species.  To 
be considered, any such RPMs to be implemented outside the action area must be limited to those 
“necessary or appropriate to minimize the impacts, i.e., amount or extent, of incidental take.”  In 
addition, the Services must continue to apply the existing “minor change rule” to any RPMs 
considered for implementation outside the action area.53  Finally, the federal action agency and 
any project proponent should be involved in any discussions with the Services to develop 
appropriate RPMs.54 
 
V. Confirm the Extension of Incidental Take Authorizations to Applicants and Non-

Federal Entities in Small Federal Handle Situations 
 

One unique aspect of the Section 7 consultation is that the review of the proposed action 
encompasses the action or activity as described, and its potential effects, and may extend beyond 
the immediate area involved in the action. In particular, the application of a “but-for” causation 
standard for identifying effects of the action can extend the scope of reviewed effects beyond the 
jurisdictional boundaries of the action agency. In a similar vein, multiple parties may be engaged 
in the performance or undertaking of an “action” that is the subject of the consultation. While this 
circumstance is partially recognized through the acknowledgement of the role of an “applicant” 
within the regulations, the scope of responsible and engaged parties is much greater. These 
potential “gaps” are often cited as a question regarding the applicability of any incidental take 

 
52 ESA Consultation Handbook at 4-53 (emphasis in original). 
53 50 C.F.R. § 402.14(i)(2) (“Reasonable and prudent measures, along with the terms and conditions that 
implement them, cannot alter the basic design, location, scope, duration, or timing of the action and may 
involve only minor changes.”). 
54 ESA Consultation Handbook at 4-7. 
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authorization and the consequent responsibility to follow all identified RPMs and implementing 
terms and conditions that are a condition of the take authorization. 
 

In a May 22, 2017 letter agreement between FWS and the USACE,55 FWS recognized that 
“[i]n some instances, the federal action that triggers the [S]ection 7 consultation is smaller in scope 
than the overall project, and the biological opinion and associated incidental take statement 
consider effects that occur outside the jurisdiction of the action agency.”56 This conclusion 
properly interprets the incidental take inquiry under ESA Section 7 to include the identification of 
potential take, and the granting of incidental take authority, associated with implementation of the 
overall project. The “Process for Section 7 Consultation in Small Federal Handle Situations” 
adopted by the FWS and USACE contemplates that the biological opinion will evaluate “all 
components of the larger project” and that take associated with the larger project will be addressed 
as part of the ITS.57 For impacts arising from the larger project, but that are outside of the USACE’s 
jurisdiction, FWS explained that any reasonable and prudent terms that are applicable to the 
broader project “must be implemented directly by the applicant if the take exemption is to apply.”58 
Further, FWS agreed to monitor the impacts of incidental take reports from the applicant during 
the progress of the action. Finally, FWS confirmed that, if the USACE has no further discretionary 
federal  involvement or control over the activities that precipitate an incidental take of a listed 
species, but the applicant is carrying out the action in full compliance with the applicable ITS and 
RPMs, then, “[FWS] will exercise its enforcement discretion and not seek [S]ection 11(e) 
enforcement against applicant.”59 
 
 NESARC strongly supports the continued application of this policy and recommends that 
the Services build upon the ideas set forth in this November 22, 2017 letter agreement and the 
accompanying Process for Section 7 Consultation in Small Federal Handle Situations. Specifically, 
the Services should adopt a regulatory framework that formally extends incidental take 
authorization to all non-federal persons or entities, irrespective of their jurisdictional status with 
the action agency, that undertake elements of the authorized project or activity that is the subject 
of the biological opinion. Such incidental take authorization can be conditioned upon compliance 
with all applicable RPMs and implementing terms and conditions within the incidental take 
authorization, including any necessary reporting of incidental take that occurs. 
 
 
 
 
 
 

 
55 Letter from Gary Frazer, FWS, to James C. Dalton, USACE (May 22, 2017). 
56 Id. at 1. 
57 Id., Attachment, Process for Section 7 Consultation in Small Federal Handle Situations at 1. 
58 Id. at 1-2. 
59 Id. at 2. 
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VI. The Proposed Revisions Do Not Engender Any Reliance Interests 
 
 The Services request public comment to consider whether there are legitimate reliance 
interests regarding the regulations at issue in the Proposed Rule.60  As the courts have explained, 
when changing its position, an agency “must also be cognizant that longstanding policies may have 
engendered serious reliance interests that must be taken into account.”61 
 
 There do not appear to be any “serious” reliance interests implicated by the Proposed Rule.  
The 2024 Recission Rule went into effect on May 6, 2024.62  Many of the changes being proposed 
are consistent with the Services’ historical practices.  Notwithstanding, the regulatory provisions 
at issue have only been in effect for 18 months, which does not constitute a “longstanding” policy.  
For example, with respect to the RPM provisions allowing offsets that went into effect in 2024, 
the Services have stated that offsets have only been required by FWS or NMFS in one instance.63  
While the Services should conduct the appropriate evaluation, these circumstances do not suggest 
that any serious reliance interests are implicated by the Proposed Rule. 
 
VII. Conclusion 
 

NESARC greatly appreciates the opportunity to provide these comments to the Services. 
We respectfully request that you take these comments into full consideration and adopt NESARC’s 
proposed revisions when finalizing the applicable regulatory language. 
 
Sincerely, 

 
Tyson Kade 
NESARC Counsel 
 

 
60 Proposed Rule at 52604. 
61 Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 221 (2016) (finding agency’s “summary discussion” 
of reliance interests insufficient given “decades of industry reliance on the [agency’s] prior policy”). 
62 Proposed Rule at 52600. 
63 Decl. of Gina Shultz at 4, Nat’l Hydropower Ass’n v. FWS, No. 24-cv-02285 (D.D.C. Apr. 14, 2025), 
ECF No. 19-2; Decl. of Kimberly Damon-Randall at 3, Nat’l Hydropower Ass’n v. FWS, No. 24-cv-02285 
(D.D.C. Apr. 14, 2025), ECF No. 19-1. 
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