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5275 Leesburg Pike
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Re: Docket No. FWS-HQ-ES-2025-0039
Dear Mr. Tirpak:

On November 21, 2025, the U.S. Fish and Wildlife Service (FWS) and the National Marine
Fisheries Service (NMFS) (collectively, the Services) issued a proposed rule (Proposed Rule)
revising regulations in section 4 of the Endangered Species Act (ESA). The National Association
of Conservation Districts (NACD) respectfully submits the following comments on this
Proposed Rule.

NACD represents America’s nearly 3,000 conservation districts, their respective state and
territory associations, and the over 17,000 individuals who serve on their governing boards.
Conservation districts are local units of government established under state law to carry out
natural resource management programs at the local level and work with landowners and
operators in every part of the country to help them manage and conserve land and water
resources on private and public lands. Conservation districts provide technical, financial, and
other assistance to help landowners and operators voluntarily apply conservation to the
landscape, and work hand-in-hand with all levels of government to ensure that programs,
regulations, and initiatives are tailored to address unique local resource needs.

NACD encourages local coordination and consultation on any decisions that will impact local
production, access, and/or economy including economic analyses, recovery plans, critical habitat
designations, and listing decisions. In line with the need for coordination, NACD also
encourages the Services to provide plans that have clearly defined goals and objectives, as well
as alternate recovery options. Conservation districts are a uniquely positioned partner to address
wildlife and habitat concerns but it is necessary that they are a part of the conversation from the
start.

From this perspective, NACD generally supports the Services’ Proposed Rule, with some
clarifications - specific technical changes outlined by the comment letters submitted by the
National Endangered Species Act Reform Coalition (NESARC), of which NACD is an active
member - incorporated by reference and attached below. The Proposed Rule restores important
elements of the 2019 regulations and removes 2024 revisions that created additional uncertainty
for landowners and local conservation partners. These changes and recommendations would
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move ESA implementation back toward a predictable, collaborative framework that supports
locally led, voluntary conservation.

NACD and FWS have enjoyed a long-standing partnership focused on the continued prevention
of natural resource, wildlife, and habitat degradation while ensuring working lands remain
working for generations to come. NACD appreciates the opportunity to provide this background
including the technical considerations incorporated in the NESARC comments. Consistent with
NACD’s mission, we encourage the Services to finalize regulations that respect local
coordination and knowledge, provide regulatory clarity, and support voluntary, incentive-based
conservation as a cornerstone of effective ESA implementation.

Sincerely,

e-sé(m/ﬂ bl

Gary Blair,
President,
National Association of Conservation Districts
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Public Comments Processing
Attn: FWS-HQ-ES-2025-0039
U.S. Fish and Wildlife Service
MS: PRB/3W

5275 Leesburg Pike

Falls Church, VA 22041-3803

Submitted via Federal eRulemaking Portal: Docket No. FWS-HQ-ES-2025-0039

Re: NESARC Comments on Proposed Rule for Listing Endangered and
Threatened Species and Designating Critical Habitat

Dear Mr. Tirpak:

On November 21, 2025, the U.S. Fish and Wildlife Service (“FWS”) and National Marine
Fisheries Service (“NMFS”) (collectively, the “Services”) issued a proposed rule to implement
changes to the regulations for listing or delisting species and for designating critical habitat under
Section 4 of the Endangered Species Act (“ESA”).! Pursuant to the Federal Register notice, the
National Endangered Species Act Reform Coalition (“NESARC”) respectfully provides its
comments and recommendations on the Services’ Proposed Rule.

NESARC is the country’s oldest broad-based, national coalition dedicated solely to
achieving improvements to the ESA and its implementation. As detailed in the membership list
attached to these comments, NESARC includes agricultural interests, cities and counties,
conservationists, electric utilities, energy producers, farmers, forest product companies, home
builders, oil and gas companies, ranchers, realtors, water and irrigation districts, and other
businesses and individuals throughout the United States. NESARC and its members are
committed to promoting effective and balanced legislative and administrative improvements to the
ESA that support the protection of fish, wildlife, and plant populations as well as responsible land,
water, and resource management.

The Services’ Proposed Rule would reinstate several regulatory provisions implementing
ESA Section 4 that were promulgated in 2019 and rescinded in 2024.° As discussed in more
detail below, NESARC supports these proposed revisions because they restore needed clarity to

! Endangered and Threatened Wildlife and Plants; Listing Endangered and Threatened Species and
Designating Critical Habitat, 90 Fed. Reg. 52607 (Nov. 21, 2025) (“Proposed Rule”).

? Endangered and Threatened Wildlife and Plants; Regulations for Listing Species and Designating Critical
Habitat, 84 Fed. Reg. 45020 (Aug. 27, 2019) (“2019 Final Rule”).

3 Endangered and Threatened Wildlife and Plants; Listing Endangered and Threatened Species and
Designating Critical Habitat, 89 Fed. Reg. 24300, 24305 (Apr. 5, 2024) (“Recission”).
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certain provisions and reflect the “best reading of the statute.”* First, the removal of the prohibition
on referencing economic and other impacts of a listing decision will allow the Services to provide,
but not rely on, additional information that will promote transparency and inform conservation and
management decisions. Second, the revisions to the foreseeable future framework are necessary
to ensure that the duration adheres to the best available science and considers the likelihood of
both threats to the species and the species’ response to those threats. Third, the delisting of a
species is predicated on certain statutory criteria, which do not include achieving a separate
recovery standard. Fourth, because critical habitat receives protection through Section 7
consultation, it is not prudent to designate critical habitat when threats to that habitat cannot be
addressed through the consultation process. Finally, restoring the two-step process for the
designation of unoccupied areas as critical habitat is consistent with congressional intent that there
be a higher threshold for designating such areas. In addition to these changes, NESARC
recommends that the Services promulgate a definition of “habitat” that will inform the subsequent
identification of occupied and unoccupied critical habitat.’

L Referencing the Economic or Other Impacts of Listing Determinations

The Proposed Rule would delete the phrase “without reference to possible economic or
other impacts of such determination” from 50 C.F.R. § 424.11(b).® This phrase was removed in
2019 to reflect that the Services could disclose potential economic and other impacts of species
listing determinations, but not rely on or take such information into account during the listing
process.” In 2024, the Services reinstated the deleted phrase to prevent confusion with respect to
the collection, presentation, and consideration of economic impact information.® The Services
now propose to remove the phrase to be consistent with the plain language of the statute.

Section 4 of the ESA specifies that listing determinations be made “solely on the basis of
the best scientific and commercial data available.”® It is well established that listing decisions can
only consider and rely on biological criteria. However, as the Services explained in the 2019 Final
Rule, there is no statutory prohibition on other types of information or potential implications that
can be provided and disclosed in a proposed or final listing rule. !

* Loper Bright Enters. v. Raimondo, 603 U.S. 369, 400 (2024).

> The Services included a definition of “habitat” in 2020, and rescinded that definition in 2022. Endangered
and Threatened Wildlife and Plants; Regulations for Listing Endangered and Threatened Species and
Designating Critical Habitat, 87 Fed. Reg. 37757 (June 24, 2022).

® Proposed Rule at 52609.

72019 Final Rule at 45024.

8 Recission at 24305.

916 U.S.C. § 1533(b)(1) (2024) (emphasis added).
192019 Final Rule at 45024-25.
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Separately, the ESA states that, to the extent prudent and determinable, critical habitat
should be designated “concurrently” with a listing determination.!! Critical habitat can only be
designated “after taking into consideration the economic impacts, and any other relevant impact,
of specifying any particular area as critical habitat.”'> Pursuant to the Services’ current
regulations, the economic and other impacts are determined and evaluated by “compar[ing] the
impacts with and without the designation.”’® In the event of a designation of critical habitat
concurrent with a listing determination, the Services are obligated to identify and disclose the
economic and other impacts attributable to the listing itself along with those attributable solely to
the critical habitat designation to ensure that the scope of analysis comports with existing
regulatory requirements. Even when listing and critical habitat designations do not occur
concurrently, the inclusion and disclosure of the economic and other impacts associated with a
listing determination will promote transparency and proper accounting of the impacts associated
with a subsequent critical habitat designation.

Furthermore, pursuant to ESA Section 4(d), when a species is listed as threatened, FWS
“shall issue such regulations as [it] deems necessary and advisable to provide for the conservation
of such species.”!* A district court recently interpreted the word “advisable” to include the
consideration of costs, including the costs of compliance.'” When a 4(d) rule is promulgated
concurrent with the listing of a threatened species, FWS will have to consider economic impacts
associated with those regulations and disclose them as part of the rulemaking process.

Finally, there are other benefits to including, without any reliance, information on
economic and other impacts associated with a species listing. For example, when disclosed in a
proposed listing rule, such information could provide an incentive for landowners and other
entities to undertake voluntary conservation measures to potentially avoid the need to list a species.
The inclusion of information on economic and other impacts could also inform subsequent land
and other resource utilization and management decisions that may be affected by a species listing
(such as the planning of proposed federal actions that may be subject to Section 7 consultation).
In sum, when properly identified and safeguarded by the Services, the inclusion in a listing
determination of information on economic and other impacts attributable to the species listing is
not prohibited by the ESA, and such inclusion would serve to improve the transparency and
implementation of a variety of ESA-related actions.

116 U.S.C. § 1533(a)(3)(A)i).

2 1d. § 1533(b)(2). See, e.g., Nat’l Ass’n of Home Builders v. Norton, No. 00-cv-903, 2001 WL 1876349,
*2-3 (D. Ariz. Sep. 21, 2001) (vacating designation of critical habitat for cactus ferruginous pygmy owl for
failure to fully evaluate economic and other impacts that designation might have).

350 C.F.R. § 424.19(b) (2025). In NESARC’s comments on FWS’s proposed revisions to reinstate its
regulations implementing ESA Section 4(b)(2), NESARC suggests the adoption of the “co-extensive”
approach. NESARC reiterates that request to the Services as part of this proposed rulemaking.

416 U.S.C. § 1533(d) (emphasis added).
!5 Kan. Nat. Res. Coal. v. FWS, 780 F. Supp. 3d 650, 661 (W.D. Tex. 2025).
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1I. Revisions to the “Foreseeable Future” Framework

The Proposed Rule would reinstate the regulations regarding the framework for
determining the “foreseeable future” to those promulgated in 2019.'¢ In particular, the Services
would clarify that the foreseeable future extends “only so far” into the future as the Services can
“reasonably determine” that “both” the “future” threats and the species’ response to those threats
“are likely.”!” NESARC supports these revisions with some modifications to further align the
framework with the interpretation and guidance provided by the M-Opinion. '3

Returning to “only so far into the future” properly reflects that there must be a set duration
for the foreseeable future that is bounded by the ability of the Services to make accurate and
reliable predictions about future threats and the species’ responses to those threats. For example,
the M-Opinion notes that “[w]ith respect to any relevant prediction, when the point is reached that
the conclusions concerning the trends or the impacts of a particular threat are based on speculation,
rather than reliable prediction, those impacts are not within the foreseeable future.”'® Accordingly,
while some predictions or modelling scenarios may extend many decades into the future, to avoid
impermissible speculation, the Services can utilize those predictions only so far as they are reliable.

The Services propose to replace “make reasonably reliable predictions” with “reasonably
determine” and to require that threats and species’ responses to those threats be “likely.” NESARC
supports the inclusion of the word “likely.” Instead of “reasonably determine,” we request that
the Services use the phrase “make reliable predictions.” As explained in the M-Opinion, “[t]he
Secretary’s analysis of what constitutes the foreseeable future for a particular listing determination
must be rooted in the best available data that allow predictions into the future, and the foreseeable
future extends only so far as those predictions are reliable.”*® Indeed, the M-Opinion is replete
with instructions that the Services must be able to make “reliable predictions” based on the
available data. Using this phrase more accurately reflects the guidance in the M-Opinion and the
Services’ obligation to avoid listing species based on assumption, speculation, or preconception.?!

' Proposed Rule at 52609-10.
" Id. at 52614.

'8 U.S. Department of the Interior, Office of the Solicitor, The Meaning of “Foreseeable Future” in Section
3(20) of the Endangered Species Act (M-37021) at 13 (Jan. 16, 2009) (“M-Opinion™).

9 Id. at 13-14; see also id. at 8 (“[t]he net result is that the foreseeable future extends only so far as the
Secretary can explain reliance on the data to formulate a reliable prediction”).

2 Id. at 13 (emphasis added).

2l E.g., Bennett v. Spear, 520 U.S. 154, 176 (1997) (“The obvious purpose of the requirement that each
agency ‘use the best scientific and commercial data available’ is to ensure that the ESA not be implemented
haphazardly, on the basis of speculation or surmise”); League of Wilderness Defs./Blue Mountains
Biodiversity Project v. Connaughton, 752 F.3d 755, 763—64 (9th Cir. 2014) (“The ESA’s requirement that
agencies use ‘the best scientific and commercial data available’ . . . means that agencies must support their
conclusions with accurate and reliable data.”); Maine Lobstermen’s Ass 'n v. NMFS, 70 F.4th 582, 599 (D.C.
Cir. 2023) (“Statutory text and structure do not authorize the Service to ‘generally select the value that
would lead to conclusions of higher, rather than lower, risk to endangered or threatened species’ whenever

4



National Endangered Species Act Reform Coalition
Comments on Listing Endangered and Threatened Species and Designating Critical Habitat
December 22, 2025

Finally, NESARC supports reinstating the regulatory provisions stating that the Services
must consider “both” the “future” threats and the species’ responses to those threats. It is well
established that a species cannot be listed merely because there is an identified threat.?> As the M-
Opinion states, “[b]ecause the predictions relate to the status of the species, the data relevant to an
analysis of foreseeable future are those that concern the future population trends and threats to the
species, and the likely consequences of those threats and trends.”?* The proposed revision is
necessary to clarify that the Services must be able to make reliable predictions about both to inform
the duration of the foreseeable future and determine whether a species is threatened.

III.  Factors for Delisting a Species

The Services propose to reinstate the regulations from the 2019 Final Rule that clarify that
the three circumstances in which it is appropriate to delist a species are: (1) the species is extinct;
(2) the species does not meet the definition of an endangered species or threatened species; and (3)
the listed entity does not meet the definition of a species.”* NESARC supports the proposed
revisions.

First, in addition to the proposed revisions, NESARC requests that the Services should
reinstate the phrase that “[t]he Secretary shall delist a species” upon a finding that one of the
regulatory criteria is met.>> The use of “shall” in this context is consistent with the statutory
language in ESA Section 4(c)(2) which states that “[t]he Secretary shall . . . determine on the basis
of such [status] review whether any such species should [] be removed from such list . . . .”?®

Second, NESARC supports the Services’ removal of the reference to a species being
“recovered” to ensure consistency with the ESA statutory delisting criteria.?” ESA Section 4(a)(1)
requires that five factors be applied when the Secretary “determine[s] whether any species is an
endangered species or a threatened species.””® These same statutory factors apply when
determining whether to initially list a species and when determining whether to delist or downlist
a species on the Services’ initiative or in response to a third-party petition. As ESA Section 4(c)(2)

it faces a plausible range of values or competing analytical approaches. . . . It requires the Service to use
the best available scientific data, not the most pessimistic.”).

22 E.g., Ctr. for Biological Diversity v. Lubchenco, 758 F. Supp. 2d 945, 955 (N.D. Cal. 2010) (“a downward
trend in habitat by itself is not sufficient to establish that a species should be listed under the ESA”); Defs.
of Wildlife v. Norton, 258 F.3d 1136, 1143 (9th Cir. 2001) (“A species with an exceptionally large historical
range may continue to enjoy healthy population levels despite the loss of a substantial amount of suitable
habitat.”).

2 M-Opinion at 13.

4 Proposed Rule at 52610.

3 Id.; see also 50 C.F.R. § 424.11(e).

%16 U.S.C. § 1533(c)(2) (emphasis added).
" Proposed Rule at 52610.

216 U.S.C. § 1533(a)(1) (emphasis added).
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specifies, decisions on removing, downlisting, or uplisting species must be made “in accordance
with” the provisions of ESA Section 4(a).?” While the concept of “recovery” can inform when a
species no longer meets the statutory definition of being a threatened or endangered species,” it
does not provide a separate standard to determine whether and when delisting a species is
warranted. As courts have stated, the ESA does not require “that the criteria in a recovery plan be
satisfied before a species may be delisted pursuant to the factors in the Act itself.”3! Accordingly,
removing this phrase from Section 424.11(e)(2) reflects the best reading and plain language of the
statute.

Finally, the Services propose to remove the two categories that would allow for delisting
based on new information. We recognize that these provisions may be unnecessary because
whether the listed entity meets the definition of a “species,” a “threatened species,” or an
“endangered species” would address instances where there is new information or a listing due to
an error in the data, or the interpretation of those data, at the time of the original classification.
However, as we commented previously, NESARC would support the restoration of the pre-2019
factor for delisting when “[t]he best scientific and commercial data available when the species
was listed, or the interpretation of such data, were in error.”*> The retention of this language
would provide an additional, explicit basis by which to request the delisting or downlisting of a
species.

IV.  Not Prudent Determinations for Critical Habitat Designations

The Services propose to revert to the criteria that were promulgated in 2019 informing
when a critical habitat designation may not be prudent. In part, the Services would reinstate: (1)
the portion of Section 424.12(a)(1)(ii), which states that a critical habitat designation may not be
prudent when “threats to the species’ habitat stem solely from causes that cannot be addressed
through management actions resulting from consultations under section 7(a)(2) of the Act”; and
(2) a criterion at Section 424.12(a)(1)(v) stating that “[t]he Secretary otherwise determines that
designation of critical habitat would not be prudent based on the best scientific data available.”??
NESARC agrees with these proposed revisions.

216 U.S.C. § 1533(c)(2)(B); Friends of Blackwater v. Salazar, 691 F.3d 428, 432 (D.C. Cir. 2012)
(“Section 4(a)(1) of the Act provides the Secretary ‘shall’ consider the five statutory factors when
determining whether a species is endangered, and § 4(c) makes clear that a decision to delist “shall be made
in accordance” with the same five factors.”); 2019 Final Rule at 45034-35.

30 See 50 C.F.R. § 402.02 (defining “recovery” as “improvement in the status of listed species to the point
at which listing is no longer appropriate under the criteria set out in section 4(a)(1) of the Act.””) (emphasis
added).

31 Friends of Blackwater, 691 F.3d at 436; Fund for Animals, Inc. v. Rice, 85 F.3d 535, 547 (11th Cir. 1996)
(recovery plans are not documents with the force of law).

250 C.F.R. § 424.11(d)(3) (2018).
33 Proposed Rule at 52611.
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In addition, the Services propose to also reinsert, from the 2019 Final Rule, that “[t]he
Secretary may, but is not required to, determine that a designation would not be prudent in the
following circumstances[.]”** The Services recognize the value of critical habitat as a conservation
tool and expect to designate it in most cases.>> NESARC suggests that the Services further revise
this sentence to reinstate the pre-2019 regulatory provision which states that “[a] designation of
critical habitat is not prudent when any of the following situations exist[.]”*® While the ESA
states that the Secretary shall designate critical habitat to the “maximum extent prudent,”*’ the
corollary to this requirement is that, when a designation of critical habitat is not prudent, the
Secretary shall not proceed with the designation. By reserving broad discretion to designate critical
habitat even when it satisfies one of the not prudent criteria, the Services undermine regulatory
certainty and prevent the identified criteria from having operative effect.

V. Procedures for Designation of Unoccupied Critical Habitat

The Services propose to reinstate the regulatory changes that were finalized in 2019
regarding the procedures for designating unoccupied critical habitat.>® In general, these revisions
would again require the evaluation of occupied areas before considering unoccupied areas for
designation and clarify that, to designate an unoccupied area as critical habitat, there must be a
reasonable certainty that the area will contribute to the conservation of the species and that the area
contains one or more of those physical or biological features essential for the conservation of the
species. NESARC supports these revisions and suggests additional clarifications.

First, NESARC agrees that the Services should restore the regulatory provisions regarding
the two-step process of evaluating designated occupied areas before considering unoccupied areas.
As the Services note, it has “always” been their practice to evaluate occupied and unoccupied areas
in accordance with this process.>> When interpreting the statute and congressional intent, the
courts have consistently held that, when compared to occupied areas, a more demanding standard
applies to the designation of unoccupied habitat. For example, the Ninth Circuit stated that “[t]he
statute thus differentiates between ‘occupied’ and ‘unoccupied’ areas, imposing a more onerous
procedure on the designation of unoccupied areas by requiring the Secretary to make a showing
that unoccupied areas are essential for the conservation of the species.”* Similarly, district courts
have also concluded that the designation of unoccupied habitat requires more than the standard for
designation of occupied areas—it is a “more onerous procedure” with a “more demanding

3 Id. at 52615.

35 1d. at 52611.

350 C.F.R. § 424.12(a)(1) (2018) (emphasis added).
3716 U.S.C. § 1533(a)(3)(A) & (b)(6)(C)(ii).

3% Proposed Rule at 52612.

¥Id.

4 Ariz. Cattle Growers’ Ass’'n v. Salazar, 606 F.3d 1160, 1163 (9th Cir. 2010) (emphasis added); see also
Home Builders Ass’n of N. Cal. v. FWS, 616 F.3d 983, 990 (9th Cir. 2010) (designation of unoccupied
habitat “is a more demanding standard than that of occupied habitat”).
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standard.”*' The Services’ proposed revision would more closely align the regulatory provision
with these interpretations of the statute.

Second, NESARC recommends that the Services further revise the first sentence of their
proposed revisions to Section 424.12(b)(2) to reflect that the occupancy of a specific area is
established at the time of listing. The relevant statutory provision explicitly refers to unoccupied
areas as “specific areas outside the geographical area occupied by the species at the time it is listed

. .”*2 And, courts have said that “[t]he ESA makes clear that the [Services] must designate
critical habitat based on the occupancy status ‘at the time [the species] is listed.””* To more
closely align with this requirement, the Services should retain the phrase “at the time of listing”
from the existing regulation.

In addition, NESARC recommends that the Services explicitly state in the regulation that
unoccupied areas that are considered for designation must be “habitat.” The authorizing language
in the statute explicitly states that the Services can only “designate any habitat of such species
which is then considered to be critical habitat.”* And, as the Services recognize, this revision is
consistent with the Supreme Court’s decision in Weyerhaeuser Co. v. FWS, which held that the
ESA “does not authorize the [Services] to designate the area as critical habitat unless it is also
habitat for the species.”* As explained below, the scope of “habitat” is broader than just the
presence of one physical or biological feature, and the habitability requirement should be included
in the first sentence of the revised regulatory provision.

Third, as part of the two-step process, the Services would reinstate the regulatory provision
stating that the Services “will only consider unoccupied areas to be essential where a critical habitat
designation limited to geographical areas occupied would be inadequate to ensure the conservation
of the species.”*® As NESARC commented in 2018, the Services should revise the proposed
regulatory text to reflect that the inquiry conducted during the evaluation of occupied areas does
not determine whether unoccupied areas are “essential” to the conservation of the species or
establish which specific areas may be designated based on that standard. Unoccupied critical
habitat is statutorily limited to those “specific areas outside the geographical area occupied by the
species . . . upon a determination by the Secretary that such areas are essential for the conservation
of the species.”*’ Thus, the determination of essentiality focuses on the specific areas themselves

' E.g., Cape Hatteras Access Pres. All. v. U.S. Dep’t of the Interior, 344 F. Supp. 2d 108, 119 (D.D.C.
2004) (“with unoccupied areas, it is not enough that the area’s features be essential to conservation, the area
itself must be essential”); A/l for Wild Rockies v. Lyder, 728 F. Supp. 2d 1126 (D. Mont. 2010); Ctr. for
Biological Diversity v. Kelly, 93 F.Supp.3d 1193, 1202 (D. Idaho 2015).

4216 U.S.C. § 1532(5)(A)(ii) (emphasis added).

3 Ctr. for Biological Diversity v. FWS, 67 F.4th 1027,1039 (9th Cir. 2023) (emphasis in original).

#16 U.S.C. § 1533(a)(3)(A)(i) (emphasis added).

> Proposed Rule at 52612 (citing Weyerhaeuser Co. v. FWS, 586 U.S. 9, 20 (2018) (emphasis in original)).
4 Id. at 52615 (emphasis added).

4716 U.S.C. § 1532(5)(A)(ii) (emphasis added).
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and is not dictated by the inadequacy of a designation of occupied areas. Properly framed, this
evaluation should not determine what unoccupied areas may be essential but should focus on the
threshold assessment of whether the Services need to proceed to the next step of identifying and
designating unoccupied critical habitat. Only if the Services make an affirmative determination at
this stage, that occupied areas are inadequate to ensure the conservation of the species, would they
then proceed to the second step of considering unoccupied areas of habitat. But a finding of
inadequacy of occupied areas does not correspond to a conclusion that designation of unoccupied
areas is essential. The Services should clarify that this is a different and subsequent evaluation
based on the attributes of any identified unoccupied areas of habitat.

Fourth, in the last sentence of the proposed regulatory provision, in part, the Services would
reinstate the 2019 requirement that, to be “essential,” the Services must determine that the area
“will contribute” to the conservation of the species.*® This proposed revision is inconsistent with
more recent interpretations of the word “essential” in this context. As the Ninth Circuit has
explained:

for an area to be “essential” for conservation of a species, it must be more than
beneficial; rather, the agency must determine that the species cannot be brought “to
the point at which the measures provided pursuant to [the ESA] are no longer
necessary” without the critical habitat designation.*’

Accordingly, to be “essential,” an unoccupied area must be “indispensable or necessary to
conservation” of the species.’® The Services should revise their proposed regulations to reflect
this different threshold regarding what is essential.

Finally, as NESARC has commented previously, the Services need to provide additional
clarification and guidance on how they will determine that an unoccupied area will be deemed
essential based on its role for conservation of the species. In its 2018 proposed rule, the Services
provided several factors that they would consider to determine if there is a “reasonable likelihood”
that the unoccupied area will contribute to the conservation of the species.’! In response to the
2018 proposed rule, NESARC provided extensive comments on the merits of these factors, which
we incorporate by reference here. The Proposed Rule does not address how the Services will
assess the contribution of an unoccupied area to the conservation of the species. Given the
intervening change in case law, the Services should provide an updated interpretation of what
makes an unoccupied area of habitat “indispensable or necessary” to conservation.

8 Proposed Rule at 52615.
¥ Ctr. for Biological Diversity v. FWS, 67 F.4th at 1037.
*0Id. at 1038.

°! Endangered and Threatened Wildlife and Plants; Recission of the Regulations for Listing Species and
Designating Critical Habitat, 83 Fed. Reg. 35193, 35198 (July 25, 2018).

9



National Endangered Species Act Reform Coalition
Comments on Listing Endangered and Threatened Species and Designating Critical Habitat
December 22, 2025

Proposed Revisions: As discussed above, NESARC recommends the following revisions

to the Services’ proposed regulations regarding designation of unoccupied areas of critical habitat
at 50 C.F.R. § 424.12(b)(2):

(2) The Secretary will designate as critical habitat, at a scale determined by the
Secretary to be appropriate, specific areas outside the geographical area occupied
by the species at the time of listing only upon a determination that such areas are
habitat and are essential for the conservation of the species. When designating
critical habitat, the Secretary will first evaluate areas occupied by the species. The
Secretary will only consider the designation of unoccupied areas to-be-essential
where when a critical habitat designation limited to geographical areas occupied
would be inadequate to ensure the conservation of the species. In-additiensfFor
an unoccupied area of habitat to be considered essential, the Secretary must
determine that there is a reasonable certainty both that the area will-contribute is
indispensable or necessary to the conservation of the species and that the area
contains one or more of those physical or biological features essential to the
conservation of the species.

VI.  Add a Definition of “Habitat” at S0 C.F.R § 424.02

The Services should revise 50 C.F.R. § 424.02 to include a definition of “habitat” in order
to inform the subsequent identification of occupied and unoccupied critical habitat. In 2020, the
Services defined habitat as: “[f]or the purposes of designation critical habitat only, habitat is the
abiotic and biotic setting that currently or periodically contains the resources and conditions
necessary to support one or more life processes of a species.”? In 2022, the Services rescinded
their habitat definition.>* NESARC believes that the Services should reinstate a revised definition
of habitat to provide needed clarity for the agencies, as well as the regulated community, and to
ensure that the Services more consistently meet their legal obligations under the ESA.

As the Services have recognized, “[b]y its very terms the [ESA] requires that areas
designated as critical habitat be habitat for the species.”** This requirement is dictated by ESA
Section 4 which states, in part, that “[t]he Secretary . . . shall . . . designate any habitat of such
[listed] species which is then considered to be critical habitat.”> In interpreting this statutory
provision, the U.S. Supreme Court stated that:

[o]nly the “habitat” of the endangered species is eligible for designation as critical
habitat. Even if an area otherwise meets the statutory definition of unoccupied
critical habitat because the Secretary finds the area essential for the conservation of

°2 Endangered and Threatened Wildlife and Plants; Regulations for Listing Endangered and Threatened
Species and Designating Critical Habitat, 85 Fed. Reg. 81411, 81421 (Dec. 16, 2020).

>3 87 Fed. Reg. 37,757.
42019 Final Rule at 45022.
316 U.S.C. § 1533(a)(3)(A)(i) (emphasis added).
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the species, Section 4(a)(3)(A)(i) does not authorize the Secretary to designate the
area as critical habitat unless it is also habitat for the species.>®

Thus, logically, an area must first be “habitat” for the relevant threatened or endangered species
before it can be considered for the “narrower category” of critical habitat for purposes of
designation under the ESA.>” Without a regulatory definition of what areas constitute “habitat”
for the species, it is unclear and unknown what areas may be considered for designation as critical
habitat.

The Services should clarify that, to be considered habitat for purposes of a critical habitat
designation, the particular area must presently contain the necessary attributes in sufficient quality
to support one or more of the life processes that the species depends on to support itself. While
habitat can be permanent, seasonal, or within a particular life stage, the species must use and
depend upon the area “with sufficient regularity that it is likely to be present during any reasonable
span of time.”>® If an area requires intentional restoration of necessary attributes in order to
support a life process of the species, the area does not qualify as habitat for the species.

To be habitat for purposes of critical habitat, the necessary attributes must exist at the time
of the designation. The ESA states that, to the maximum extent prudent and determinable, the
Services shall “concurrently with making a determination . . . that a species is [endangered or
threatened], designate any habitat of such species which is then considered to be critical habitat.”>
This provision imposes a temporal requirement that an area must already be habitat, at the time of
determination, to be considered for designation in the narrower category of critical habitat.®* In
addition, the ESA states that “critical habitat shall not include the entire geographical area which
can be occupied by the threatened or endangered species.”® Because the area must be one that
“can be occupied,” the necessary attributes comprising habitat must exist in sufficient quality at
the time of designation to support occupation by the species.®” The Services cannot include

3¢ Weyerhaeuser Co., 139 S. Ct. at 368 (emphasis in original).

°7 Endangered and Threatened Wildlife and Plants; Regulations for Listing Endangered and Threatened
Species and Designating Critical Habitat, 85 Fed. Reg. 47333, 47334 (Aug. 5, 2020).

8 E.g., Arizona Cattle Growers’ Ass’n, 606 F.3d at 1165-66; N.M. Farm & Livestock Bureau v. U.S. Dep 't
of Interior, 952 F.3d 1216, 1226 (10th Cir. 2020).

%16 U.S.C. § 1533(a)(3)(A)(i) (emphasis added).

6 Under the ESA, the critical habitat designation is required to be made concurrent with listing a species,
but may later be revised or updated pursuant to other provisions of the Act. In each instance, at the time
the designation is made, the Services must determine what areas can be categorized as habitat for the species
and what portions of those areas should be designated as critical habitat.

116 U.S.C. § 1532(5)(C) (emphasis added).

62 For example, the legislative history demonstrates that Congress expected that unoccupied (or periodically
inhabited) areas would be in a condition capable of habitation by the species. House Bill 14104, as
amended, defined unoccupied critical habitat as: “specific areas periodically inhabited by the species which
are outside the geographic area occupied by the species at the time it is listed in accordance with the
provisions of section 4 of this Act (other than any marginal habitat the species may be inhabiting because
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degraded or uninhabitable areas as habitat based on the possibility that sometime in the future
those areas may somehow become habitat.®* Similarly, the Services cannot rely on assumptions
or models of potential future conditions when assessing whether an area is habitat for a species.
The habitat considered for designation must currently exist and be capable of supporting one or
more life processes of the species in its present condition in a manner that will assure the
persistence of the species.

VII. Conclusion

NESARC appreciates the opportunity to provide the Services with these comments on their
proposed revisions to the regulations implementing ESA Section 4 regarding listing endangered
and threatened species and designating critical habitat. We respectfully request that the Services
take NESARC’s comments into consideration when finalizing the regulatory language.

Sincerely,
& #.Jléfl |

A A f——
/

Tyson Kade
NESARC Counsel

of pioneering efforts or population stress), upon a determination by the Secretary at the time it is listed that
such areas are essential for the conservation of the species.” 124 Cong. Rec. 38,154 (1978) (emphasis
added). The corresponding Senate Bill 2899 defined unoccupied critical habitat as: “specific areas outside
the geographical area occupied by the species at the time it is listed in accordance with the provisions of
section 4 of this act, into which the species can be expected to expand naturally upon a determination by
the Secretary at the time it is listed, that such areas are essential for the conservation of the species.” 124
Cong. Rec. 21,355 (1978) (emphasis added).

% The designation of critical habitat is subject to the requirement to use the best scientific data available,
which ensures that the ESA is not “implemented haphazardly, on the basis of speculation or surmise.”
Bennett v. Spear, 520 U.S. at 176.
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