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December 22, 2025

Submitted via: www.regulations.gov

Public Comments Processing
Attn: FWS-HQ-ES-2025-0029
U.S. Fish and Wildlife Service
MS: PRB/3W

5275 Leesburg Pike

Falls Church, VA 22041-3803

Re: Docket No. FWS-HQ-ES-2025-0029
Dear Mr. Tirpak:

On November 21, 2025, the U.S. Fish and Wildlife Service (FWS) issued a proposed rule
(Proposed Rule) revising regulations in section 4(d) of the Endangered Species Act (ESA). The
National Association of Conservation Districts (NACD) respectfully submits the following
comments on this Proposed Rule.

NACD represents America’s nearly 3,000 conservation districts, their respective state and
territory associations, and the over 17,000 individuals who serve on their governing boards.
Conservation districts are local units of government established under state law to carry out
natural resource management programs at the local level and work with landowners and
operators in every part of the country to help them manage and conserve land and water
resources on private and public lands. Conservation districts provide technical, financial, and
other assistance to help landowners and operators voluntarily apply conservation to the
landscape, and work hand-in-hand with all levels of government to ensure that programs,
regulations, and initiatives are tailored to address unique local resource needs.

NACD encourages local coordination and consultation on any decisions that will impact local
production, access, and/or economy including economic analyses, recovery plans, critical habitat
designations, and listing decisions. In line with the need for coordination, NACD also
encourages FWS to provide plans that have clearly defined goals and objectives, as well as
alternate recovery options. Conservation districts are a uniquely positioned partner to address
wildlife and habitat concerns but it is necessary that they are a part of the conversation from the
start.

From this perspective, NACD generally supports FWS’ Proposed Rule, with some clarifications
- specific technical changes outlined by the comment letters submitted by the National
Endangered Species Act Reform Coalition (NESARC), of which NACD is an active member -
incorporated by reference and attached below. The Proposed Rule restores important elements of
the 2019 regulations and removes 2024 revisions that created additional uncertainty for
landowners and local conservation partners. These changes and recommendations would
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move ESA implementation back toward a predictable, collaborative framework that supports
locally led, voluntary conservation.

NACD and FWS have enjoyed a long-standing partnership focused on the continued prevention
of natural resource, wildlife, and habitat degradation while ensuring working lands remain
working for generations to come. NACD appreciates the opportunity to provide this background
including the technical considerations incorporated in the NESARC comments. Consistent with
NACD’s mission, we encourage FWS to finalize regulations that respect local coordination and
knowledge, provide regulatory clarity, and support voluntary, incentive-based conservation as a
cornerstone of effective ESA implementation.

Sincerely,

e-sé(m/ﬂ bl

Gary Blair,
President,
National Association of Conservation Districts
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Public Comments Processing
Attn: FWS-HQ-ES-2025-0029
U.S. Fish and Wildlife Service
MS: PRB/3W

5275 Leesburg Pike

Falls Church, VA 22041-3803

Submitted via Federal eRulemaking Portal: Docket No. FWS-HQ-ES-2025-0029

Re: NESARC Comments on Proposed Rule on Regulations Pertaining to
Endangered and Threatened Wildlife and Plants

Dear Mr. Tirpak:

On November 21, 2025, the U.S. Fish and Wildlife Service (“FWS”) issued a proposed
rule to revise the regulations for prohibitions related to threatened wildlife and plants under Section
4(d) of the Endangered Species Act (“ESA”).! Pursuant to the Federal Register notice, the
National Endangered Species Act Reform Coalition (“NESARC”) respectfully provides its
comments and recommendations on FWS’s Proposed Rule.

NESARC is the country’s oldest broad-based, national coalition dedicated solely to
achieving improvements to the ESA and its implementation. As detailed in the membership list
attached to these comments, NESARC includes agricultural interests, cities and counties,
conservationists, electric utilities, energy producers, farmers, forest product companies, home
builders, oil and gas companies, ranchers, realtors, water and irrigation districts, and other
businesses and individuals throughout the United States. NESARC and its members are
committed to promoting effective and balanced legislative and administrative improvements to the
ESA that support the protection of fish, wildlife, and plant populations as well as responsible land,
water, and resource management.

In 2019, FWS rescinded its “blanket 4(d) rule” that automatically applied the Section 9
prohibitions to newly listed threatened species and, instead, required FWS to determine the
application of take prohibitions through the issuance of species-specific rules.? In 2024, FWS

! Endangered and Threatened Wildlife and Plants; Regulations Pertaining to Endangered and Threatened
Wildlife and Plants, 90 Fed. Reg. 52587 (Nov. 21, 2025) (“Proposed Rule”).

? Endangered and Threatened Wildlife and Plants; Regulations for Prohibitions to Threatened Wildlife
and Plants, 84 Fed. Reg. 44753 (Aug. 27, 2019) (“2019 Rule”).
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rescinded the 2019 Rule and restored the “blanket 4(d) rule.”® The Proposed Rule would reinstate
the 2019 Rule and, in addition, require FWS to make a determination that the regulations in any
species-specific 4(d) rule are “necessary and advisable,” which includes the consideration of
conservation and economic impacts. NESARC supports the Proposed Rule.

I NESARC Supports FWS’s Recission of Its Blanket 4(d) Rule and Return to Species-
Specific Application of the Take Prohibitions to Threatened Species.

NESARC supports FWS’s proposal to revert to its 2019 regulatory practice that required
the adoption of species-specific rules that identify and apply appropriately targeted “take”
prohibitions to threatened species on a species-by-species basis.* The “blanket 4(d) rule,” which
would once again be rescinded, is an overbroad approach that fails to tailor the ESA take
prohibitions to the individual species based on the species’ status and actual threats and caused the
overapplication of “take” prohibitions that are not necessary to provide for the conservation of the
individual species at issue, which unnecessarily constrained otherwise lawful activities.

Regulated entities require certainty and clear guidance on how to conduct activities in a
manner that appropriately protects threatened species. Requiring FWS to act with specificity
within a Section 4(d) rule provides affected parties with certainty in application, an element that
is often missing during FWS’s implementation of the blanket rule. Utilizing species-specific rules
also would allow FWS to better utilize its conservation-focused resources and personnel by
targeting their efforts on the causes contributing to the impacts on threatened species.

Reinstatement of the 2019 Rule will once again bring FWS’s application of Section 4(d)
into alignment with the National Marine Fisheries Service, which has long required species-
specific rules for the management of species under its regulatory purview. This would ensure
consistency in application of the ESA across agencies and reduce uncertainty for regulated entities.

NESARC also supports FWS’s decision to implement the Proposed Rule on a prospective
basis. The prospective application of species-specific rules to newly listed species will avoid any
confusion as to the management of already listed species. Notwithstanding, FWS should evaluate
already listed threatened species that are subject to the blanket rule and implement species-specific
rules when warranted to maintain conservation benefits while reducing regulatory impacts to
affected entities.

? Endangered and Threatened Wildlife and Plants; Regulations Pertaining to Endangered and Threatened
Wildlife and Plants, 89 Fed. Reg. 23919 (Apr. 5, 2024).

* Proposed Rule at 52589.



National Endangered Species Act Reform Coalition
Comments on FWS Regulations Pertaining to Endangered and Threatened Wildlife and Plants
December 22, 2025

II. Consistent with Current Case Law, FWS Should Include Information and
Explanation Establishing the Necessity and Advisability of Any Section 4(d)
Regulation.

In the Proposed Rule, FWS states that, in each species-specific 4(d) rule, it would include
a “necessary and advisable” determination.’> This determination would include consideration of
the conservation and economic impacts of the regulation and be included in the relevant proposed
rule for public comment.®

Pursuant to ESA Section 4(d), when a species is listed as threatened, FWS “shall issue such
regulations as [it] deems necessary and advisable to provide for the conservation of such species.””’
When determining the “best reading” of the statutory phrase “necessary and advisable” in Section
4(d), as required by the U.S. Supreme Court’s decision in Loper Bright Enterprises v. Raimondo,?
the U.S. District Court for the Western District of Texas recently held that “advisable” is “one of
those ‘classic broad and all-encompassing term[s] that naturally and traditionally includes
considerations of all the relevant factors . . . [weighing] benefits on the one hand and costs on the
other.”” And, more specifically, “advisability . . . requires consideration of costs,” which includes
the “cost of compliance.”°

Importantly, in reaching its holding, the Court in the Western District of Texas analyzed
other precedential decisions interpreting similar terms in other statutes. For example, construing
a Clean Air Act authority to regulate as “appropriate and necessary,” the Supreme Court held that
an action by the Environmental Protection Agency was arbitrary for failing to consider costs and
stated that “[n]o regulation is ‘appropriate’ if it does significantly more harm than good.”!!
Interpreting a similar provision in the Magnuson-Stevens Fishery Conservation and Management
Act, the Fifth Circuit held that the statutory authority to promulgate a regulation which is
“necessary and appropriate” limits the authorization and “at a minimum requires that its benefits
reasonably outweigh its costs.”'> And, to reinforce this interpretation, in Loper Bright, the
Supreme Court discussed broad and all-encompassing statutory terms, such as those that authorize
the agency to regulate as “appropriate” or “reasonable,” and cautioned that the agency must
“regulate subject to the limits imposed” by such terms; and the Court twice cited Michigan v. EPA

>Id.

°1d.

716 U.S.C. § 1533(d) (2024) (emphasis added).
$603 U.S. 369, 400 (2024).

% Kan. Nat. Res. Coal. v. FWS, 780 F. Supp. 3d 650, 660-62 (W.D. Tex. 2025) (quoting White Stallion
Energy Ctr., LLC v. EPA, 748 F.3d 1222, 1266 (D.C. Cir. 2014) (concurrence of Kavanaugh, J.), rev’d
sub nom. Michigan v EPA, 576 U.S. 743 (2015).

"1d. at 661.
" Michigan v. EPA, 576 U.S. 743, 750-52 (2015).
12 Mexican Gulf Fishing Co. v. U.S. Dep’t of Com., 60 F.4th 956, 965 (5th Cir. 2023).
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to clarify that such broad terms require the consideration of all relevant factors—including costs—
unless the statute clearly states otherwise. '

Consistent with case law, NESARC agrees that each species-specific 4(d) rule should
include a “necessary and advisable” determination. These determinations should be specific to the
necessity and advisability of each regulatory provision included in a species-specific 4(d) rule. For
example, FWS should explain the conservation necessity of applying the selected Section 9 take
prohibitions to address the threats causing the species to be listed as threatened. With respect to
advisability, along with FWS, NESARC agrees that it must, at a minimum, consider economic
impacts,'* and FWS must also show that the benefits outweigh the costs.

In addition, “advisability” is a broader, more encompassing term, and FWS should provide
additional guidance and clarification regarding what it will consider. For example, for a particular
species, there may be a variety of private, local, and state governmental and ESA Section 10-
related activities that have been implemented to benefit the species prior to any listing decision.
Similarly, there may be national security and other impacts that should be considered when
assessing the “advisability” of a species-specific 4(d) rule. When promulgating its final rule, FWS
should provide additional guidance and clarification regarding the scope of the analysis informing
this determination.

III.  FWS Should Adopt Species-Specific Rules Concurrent with Final Listing Rules to the
Extent Necessary or Practicable.

In the Proposed Rule, FWS requests comments on its intention to finalize species-specific
4(d) rules concurrent with final listing rules and whether it should mandate regulatory deadlines
to do so.'> FWS should commit to publishing species-specific 4(d) rules concurrently with listing
decisions, to the extent necessary or practicable, to put agencies and the public on notice about the
applicable restrictions for newly listed threatened species.

FWS should not include regulatory provisions that impose mandatory deadlines for
publishing any species-specific 4(d) rules. If not done concurrently with a listing decision, FWS
should endeavor to promulgate such rules as expeditiously as possible; however, NESARC
recommends that FWS not include mandatory regulatory timeframes for publication. As FWS is
aware, ESA Section 4 includes mandatory deadlines for responses to certain petitions.'® These
deadlines are frequently missed for a variety of reasons, which generate a significant amount of
litigation, corresponding costs, and administrative disruptions. There has been no demonstration
that the imposition of timelines is warranted, and FWS should decline to do so without adequate
basis or statutory authority.

13 See Loper Bright, 603 U.S. at 394-95 & n.6.
' Proposed Rule at 52589.

PId.

“Eg,16 U.S.C. § 1533(b)(3).
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IV. Conclusion

NESARC appreciates the opportunity to provide FWS with these comments on its
proposed revisions to its regulations implementing ESA Section 4(d) regarding threatened wildlife
and plants. We respectfully request that FWS take NESARC’s comments into consideration when
finalizing the regulatory language.

Sincerely,
& b

H ] f——
/

Tyson Kade
NESARC Counsel
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NATIONAL ENDANGERED SPECIES ACT
REFORM COALITION

2000 Pennsylvania Avenue, NW, Suite 6000
Washington, DC 20006

Tel. 202.333.7481

Www.nesarc.org

NESARC Membership Roster

American Agri-Women
Crookston, Minnesota

American Farm Bureau Federation
Washington, DC

American Forest and Paper Association
Washington, DC

American Fuel and Petrochemical
Manufacturers
Washington, DC

American Petroleum Institute
Washington, DC

American Public Power Association
Washington, DC

Association of California Water Agencies
Sacramento, California

Central Platte Natural Resources District
Grand Island, Nebraska

Charles Mix Electric Association
Lake Andes, South Dakota

Coalition of Counties for Stable
Economic Growth
Glenwood, New Mexico

Colorado River Energy Distributors Association
Phoenix, Arizona

Colorado River Water Conservation District
Glenwood Springs, Colorado

Colorado Rural Electric Association
Denver, Colorado

Colorado Springs Utilities
Colorado Springs, Colorado

County of Eddy
Carlsbad, New Mexico

Dixie Escalante Rural Electric Association
Beryl, Utah

Dugan Production Corporation
Farmington, New Mexico

Garrison Diversion Conservancy District
Carrington, North Dakota

Merced Irrigation District
Merced, California

Moon Lake Electric Association
Roosevelt, Utah

National Association of Conservation Districts
Washington, DC

National Association of Counties
Washington, DC

National Association of Home Builders
Washington, DC

National Association of Realtors
Washington, DC

National Cattleman’s Beef Association
Washington, DC

National Rural Electric Cooperative Association
Washington, DC

National Water Resources Association
Washington, DC

National Waterways Conference
Arlington, Virginia

Northwest Public Power Association
Vancouver, Washington

Public Lands Council
Washington, DC

Renville-Sibley Cooperative Power Association
Danube, Minnesota



Salt River Project
Phoenix, Arizona

San Luis Water District
Los Banos, California

Sangre De Cristo Electric Association
Buena Vista, Colorado

South Columbia Basin Irrigation District
Pasco, Washington

Sulphur Springs Valley Electric Cooperative
Willcox, Arizona

Treated Wood Council
Washington, DC

NESARC Membership Roster

West Side Irrigation District
Tracy, California

Wheat Belt Public Power District
Sidney, Nebraska

Whetstone Valley Electric Cooperative, Inc.
Milbank, South Dakota

Wilder Irrigation District
Caldwell, Idaho

Wyrulec Company
Lingle, Wyoming

Y-W Electric Association, Inc.
Akron, Colorado
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